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Odern Reports ; or, Select Caſes adjudg'd in the 
M Court of Xing's Bench, Common- Pleas, Chancery, and 
Exchequer, in 5 Vols. | | # 
- The Reports and Entries of Sir Edward Lutwich, in Eng- 
liſh, with Obſervations, by Villiam N-1ſon, Eq; 

The Reports of Sir Bartholomew Shower, 2 Vols. 

Caſes in Parliament Reſolved and Adjudged upon Petiti- 
ons and Writs of Error. | 

Modern Entries ; being a Collection of ſelect Pleadings 
in the Court of XKing's- Bench, Common: Pleas, and Exche- 
guer, by John a Principal of Cliford's- Inn. 
| avo. 

The Office aud Authority of a Fuftice of Peace, Collected 
out of all the Books, whether of Common or Statute 
Law: Shewing alſo, the Duty of Conſtables, Commiſſio- 
ners of Sewers, Coroners, Overſeers of the Poor, ur- 
veyors of the Highways, Church wardens, and other Pa- 
riſh- Officers, digeſted under alphabetical Titles: To 
which is added, Precedents of Indictments and Warrants 
never before printed. The th Edition, by William Mel- | 
ſon ot the Middle-Temple, Eſq; | 

Inflrufor Clericals. Directing Clerks both in the Court 
of MKing's- Bench and Common: Pleas, in the Abreviation and 
Contraction of Words, in the filling up and ſuing out 
Nita of firfl Proceſs, in drawing Declarations, making up 
Iſſues, ingroſing Records, entring judgments, and ſuing 
out Executions, With an Addition of ſpecial Notes and 
Obſervations in the Court of Common-Pleas, alphabetically 
digeſted. The. 6th Edition, with large Additions. 

Inſtruſor Clerical, Vol. 2. Being a Collection of ſele& 
and uſeful Precedents of Declarations in the Xing r- Bench 
and Common. Pleas, in Actions upon the Caſe, on Statutes, 
Covenant, Debt, Detinue, Ejetment, Quare impedit, 
Replevin, Treſpaſs, Trover, and Waſte; the whole metho- 
dically digeſted into Rule and Precedent: To which is 
added, Directions concerning Appearances, Imparlances, i 
drawing and delivering Declarations, with Rules for plead- 
ing regularly in moſt Actions. The 5th Edition, correct- 
ed and enlarg d, with ſome Precedents and Obſervations 
touching Mandamus's, Prohibitions, and Quo Warranto's. 
' Inftrudor Clericals, Vol. 5 Being a Collection of choice | 
and uſeful Precedents for Pleadings. The 5th Edition, 
with Addition. J 
The 4th, 5th, 6th, and qth Volumes. Being a Con- 
tinuance of Bars, Pleadings, and Demurrer from the 3d 
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of 1 j 5 
5 OF ALL THE 4 


LAWSof ENGLAND, 


8 As well before the Statute of Henry VIII. 
u. as ſince, concerning 
* L Laſt Wills and Teſtaments. 


8 In which are collected, all the ſudgments and Reſo- 
f lutions diſpers'd in the Lear- Books, and all other 
Reports both in Law and Equity, what Eſtates in 
Fee, in Tail, for Life or Years, have been created 
by Wills either expreſly or by Implication. 


Treating alſo of all CASES concerning | | 
Executory Deviſes and Legacies. 
And of all Actions, Pleas, and Judgments, by, for, or againſt 


Executors, Adminiſtrators, and Guardians. | 


Very neceſſary for all ſuch who are, or may be, entitled to 
any Eſtates by Virtue of any 


Will or Adminiſtration, or as Guardians to Infants. 


Collected in a more plain, eaſy, and methodical Manner than 
hitherto hath been done in any Treatiſe of this Nature. 


By Wa NELSON of the Maddle-Temple, Eſq; 
| The Second Edition, with many Corrections and Additions. | 
of bas fAFOT: ̃ | 
2rinted by E. and R. Nutr and R,GosLinG, (Aſſigns of Edward 


Sayer, Eſq;) for Joell Stephens at the Hand and Star be- 
tween the Two Temple-Gates in Fleet- ſtreet. M. DCC. XxXVIII. 
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\ T Common Law Lands were not de- 


viſeable, but only, by. Cuſtom in, ſame 


ancient Cities and Burroughs; and 


* 


1 the Heir or any. other refuſed, te deliver 


aſſefſion to the Deviſee, he had. no Remedy 
but by the Writ ex gravi, quærela, which 
was always directed to the bief Magiſtrate 


of the Place where the Lands were, and euer 


- 


cuted by bim. But this Method hatb been 
aife uſed fince the Statutes 32 & 34 H. VIII. 
which enable Men generally to diſpoſe their 
Eftates by Will; and ſince theſe Statilras, the 


Poſſeſſion is recover d by Eje&ment, and ſo 


many Caſes have been\adjudg'd on Wills, tbat 


bey make a conſiderable. Part of the Lau. 


7 


Tie a Conveyance which differs from all 


eber; for in Deeds apt and proper Words 


„ 3 YL 
af eee, 
6 | 


ere requir'd to paſs Eſtates ; but tis a Rule _ 


. expounding Wills, That the Lew ſhall. in- 
Werpret the Words, and dire# the Operation 


27 6 


W-ccording to the Intent of the Teſtator, both 
as to the Deſcription of the Perſon, and the 
Limitation of the Eftate. e 

Be 1 | The 


—_ The PREFAC E. 


| 41 . 

8 

1 * 2 
4 7 


* 


2 


The Difficulty is to find out what a Man 
intended after he is dead; and concerning | 
fuch Intentions, there have been ſo many 
nice Speculations and fine Conſtructions both | 
of Words and Sentences, that a Man may | 
with great Fruth affirm, many Wills haue 
been made after the Teſtator himſelf bath ³ 
been dead. | TS 


II was the ConſtruGion of Wills which per- 

plex d my Lord Coke more than any other 

ort 7 Learning : For in a Caſe which con- 

\,  cern'd the Property of Goods, he could rea- 
allt. 23 aily divide Property into jus Proprietatis | 
| tantum, jus Poſfeſſionis tantum, & jus 
Proprietatis & Poſſeſſionis; and then like a 
true Logician tells us, that jus Proprietatis | 
oug ht to be Proprium in quarto modb, | 


| And to ſhew thut he underſtood Opticks, | 
3Svift.r33 He tells ur, ſpeculuih Artis eſt Vitrum, ſpe-| 
culam Corporis eſt Oculus, & ſpeculum 
Anime Scientia. Aud in an Action brought 
againſt a Surgeon for applying bad Medi- 

cines, be eafily underſtood 7 much of Surge- 

, as to tell the Counril there were thret 
2Bulſt:234 Kind? of Mediciner, Medicamenta benedicta, 
and thoſe cure; Medicamenta ſperabilia, 

which probably may cure, and thoſe are bad; 

and Medicamenta imperita, which were 


worſt of al. 
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q The PR EFA CE. 
" 3 And yet 1 bis Knowledge was. ſo ex- 
” 8 ten ſive he freely confiſſes, that he did not 
31 underſtand bow to Make a rigbt Conſtruction 
thb f Wills, and be 7734 4 good Reaſon, fur it, 
/ ecauſe it eæcee ed the Art of Lawyers. ſo 
ay f Fuſtice Doderidge agreed with biin, that 
t %, the moſt difficult Tring in the Law to 
7 a make 4 true Con ruct ion 7 ills. And m 
er Lord Hales tells us in Fry and Porter's 
1. 8 Caſe. That a Will may be any Thing, eve- 
2- ry Thing, Nothing, and the Reaſon is 
is * for when a Man is ſick, and 5 bath. 
onſenſe, 


a diſpoſing Power, he uſually writes 
ar, then the Fudges muſt rack their Brains 


* 


tis to find out what be intended. 


This bath made them ſometimes reje#® a 
plain and grammatical Conſtruction of a Sen- 


5, rence, and to ſupply the Intention with logi- 
m cl, and argumentative Words cs Thus the 
* dus Number hath been taken for the 
1 Plural,” be Præterperfect Tenſe for the 


Preſerit Tenſe, the Adverb Alſo for the 
Copulative And, one Adjective for another, 
* FL Any for Both; Diſ-junctives have been 


ia. und into Copulatives, Indefinite Propo- 
Fl ſitions into Univerſal. Words and Senten- 
wa 02 have been tranſpoſed, to make all the 


Parts of a Will agree, and ſometimes a 
Word hath been added, as in Sir Andrew 


A4 | - Ib 


9 Corbett's Caſe. 


te PREFACE. 
Theſe Inſtances, and many more o 4 
N. arure, may be Fo dundl in the 1 5% 


which the Pub er bath — 
much Care, that he hatb not omitted in i 
Edition an which are reported in the Law 
Books now' extant, either concerning Wills, 
Executors, Adminiſtrators, Lees, De- 
viſes, &c. And this in a plainer and more 
ny Method than hitherto hath been dont, 
either by Fuſtice Doderidge, Mr. Hughes, 
Dr. Godolphin, or any other Writer on this 
| SubjeF. And becauſe the Book may be of 
| Poe Uſe to many other Perfons beſides Laws 
vers, be hath endeavour'd to make it pong 
as well as rentable to the Reader. | 
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Appeals. 
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| Dying. Legatee dying in the A of the 


— Teftator. 
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— Devifee of Lands dying before ibe Time | 


mention 


— Legatee dying within the Time men- 


tion d in the Will. 
—— Legatee dying, &c. bis Intereſt doth not 
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6 


at. of Appeals, 24 H. 8. cap. 12. I : 
5 at. 25 H. 8. cap. 19. 7" 78, 213 

4 at. 26 H. 8. cap. Jr > 2 12128 

3 at. Uſes, 27 H. 8. cap. 10. 3345 

I at. of Wills, 32 H. 8. cap. 1. 6, 221, 570 

4 onditions, 32 H. 8. cap. 34. 52 

4 ents, 32 H. 8. cap. 37. 37, 74 

1 at, of Wills, 3 14 £35 H. 8. cap 5. 147, 184. 
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Adminiſtrator and Adminiſtration, 


"F H E Word Adminiſtrator is not known 
40 either in the Civil or Canon Laws, in 

11 any other Senſe than relating to Pub- 
lick Government The firſt of theſe Laws makes 


| Heirs, and giveth them the Right of Succeſſi- 


21" en to Lands: But it is the Law of Conſcience 
>. 19 which giveth the Adminiſtration of the Goods 
Fol of the Deceaſed to many Perſons, amongſt 


whom, the Children are firſt to be admitted; 
and if there are none, then the next of Kin 
in the Male Line; if none of thoſe, then the 
next of Kin in the Female Line: But by.our 
Law, the next of Kin of both Sexes are equally 
admitted; as ſhall be ſhewed hereafter. . 
Neither was the Word Adminifrator known 
in our Law before the Statute 31 E. 2. ſince 
which Time, he hath been called Executor dati- 
vus, becauſe he is appointed by the Ordinary; 
and like an Executor appointed by the Teſtator 
himſelf, he is liable to pay the Debts of the 
Inteſlate, and therefore, like him, is entitled to 
all his Goods and Chattels. _ 5 
Before I treat of the Particulars relating to 
Adminiſtrators, it may not be improper to give 
my Reader an „ Account, by whom, 
# an 


gives us a different Account of it, viz. The King Wl it 
wrote to the Sheriff of Lincoln, That Conflat f. 
nobis per inquiſitionem nobis miſſam ſub ſigillo Ste- 1 
phani de Segrave & aliorum proborum hominun 1: 
quod Richardus filius Dune Non obiit :nteſtatus, t 
therefore he commanded the Sheriff to deliver b 
all his Goods in manus 10ſtras capta, &c. to the i 
Prior of Lockton, and other his Executors, ad 

faciend teſtamentum. . 1 I 
Now tis probable by this Record, That Fitz 

Dune was indebted to the King, and when ! 
that Debt was paid, he wrote to the Sheriff to 1 
deliver the Goods which he had ſeized ; it be- 
ing cuſtomary in thoſe Days, when the King's L 
Tenants died in his Debt, for the Sheriff, or . 
other Officers, to ſeize their Goods to dif- ] 
charge that Debt; and this appears by Magn: WW 1 


and in what Manner the Goods of Inteflates ll 


ſeize the Inteſtates Goods, and diſpofe- them 


| Sc. but the King uſually left the Difpoſal 


Adminiſtrator and 


were formerly diſpoſed in England. = 

My Lord Coke tells us, That the King, who 
is Parens Patrie, and hath the ſupreme Care to Wh 
provide for his Subjects, that every one might 
enjoy his Right, did uſually, by his Officers, 
towards his Burial, and to pay his Debts, and 
what remained was for the Advancement of 
his Wife and Children, and if there were no 
ſuch, then to the next of Kin; and to prove 
this, he cites the cloſe Roll, 7 H. 3. Rot. 16. viz, i 
Bona inteſtatorum capi ſolebant in manus Regis, 


thereof to the Ordinary; becauſe he who took 
Care of the Souls of Men when living, was 
eſteemed the fitteſt Perſon to diſpoſe of their 
Goods when dead. | | 

But Mr. Selden, who had ſeen that Record, | 


Charta, 


9 Adminiſtration. 
sta, cap 18. where the Sheriff is commanded 
tachiare & imbreviare bona & catalla defuncti to 
he Value of the Debt, & quod reſiduum relin- 
ratur Executoribus ad faciend teſtamentum & ſi 
ibil nobis debeatur ab ipſo omnia catalla cedant de- 
uncto ſalvis uxori jus & liberis ſuis rationabilibus 
bartibus. 5 | N 

0 Tis to be obſerved, That the Word Executors 
in this Place, did not imply that there was 
a Vill; for whoſoever medled with the In- 


ve teſtate's Eftate, was call'd an Executor, there was 
z, no Adminiſtrator till the Statute 31 Ed. 3. ca. 11. 
is, Jas hath already, and ſhall be farther obſerved 
al BW hereafter. And when he who poſſeſſed him - 


W ſelf of the Inteſtate's Eſtate, difpofed it in 
ſuch Manner as he apprehended the Inteſtate 
would have done, this in the Language of 
that Time was facere tefamentum. 
= This is a true Account of that Roll; fo that 
no it ſeems extraordinary, that my Lord Coke 
at ſhould cite a Record to prove a4 Cuſtom for the 
te- King to ſeize Inteſtates Eſtates, when there 
mis not a Word in it of the Parties dying in- 
us, teſtate, but quite contrary. And if there had 
er been any ſuch Cuſtom, it would have appeared 
he in ſome other Record or Writing of that Time, 
ad 5 there is nothing to be found which looks 
like it. N . e 
tz His Proof is much of the fame Nature which 
en he brings to prove, that the Care of the Dif 
to poſal of Inteſtates Goods was uſually left to the 
e- Ordinary; for he tells us, it was granted to 
8 them by a Conflitution of Archbiſhop Stratford, 
or Anno 4 R. 2. made in a Provincial Synod by 
il. him held in London, Anno 1380, and this he 
2 tell us was conſenſu Regis & magnatum regni, 
| „„ B 2 whereas 


4 | | Adminiſtrator and "= 
whereas that Archbiſhop was dead above 30 
Years before that Time. .. 
But tis plain, both from Records and Hiſto- nm 
; ry, that in the Time of our Saxon Anceſtors, i 
= the chief Lord of the Fee diſpoſed the Goods WR! 
of his Tenants dying inteſtate in Time of 
Peace; 'tis true he was entitled to an Heriot, 
but the reſt of the Perſonal Eſtate was, by mt! 
his Direction and Advice, divided between the 
Widow and Children, and next of Kin, accord. ſec 
ing as to every one of them of Right it belonged; x 
that is, according to natural Right, by which t! 
the Children excluded all the Kindred of a Mi 
more remote Degree, and therefore the Rule 
was, fi liberi non ſunt proximus gradus in poſſeſio- Wi 
ne fratres patrui avunculi, &c. e 
And this likewiſe appears by the Laws of 
Lambert King Canutus the Dane, viz. where a Man dies | 
fo. 122. inte late, the Lord ſhall not take his Goods, ex- iſa: 
cept what is due to him for an Heriot, but all ita: 
is to be diſtributed by bis Judgment to his Wife, h 
Children, and next of Kin, juſtly according to 
their ſeveral Rights. | 
. *Tis true, by this Law the Wife had a Right 
to her diſtributive Part, and ſo it continues to 
this very Time, I mean a Right by which 3 
Property is veſted in her diſtinct from her Chil- 
dren: But by the Civil Law 'tis otherwiſe, for | 
if there are Children, and ſhe ſurvive her || 
Huſband, the Property of his Goods, is, b 
that Law, veſted in them, and the Wife ha 
only the Uſe thereof during Life; and if ſhe 
marry again, ſhe is then to give Security to 
reſtore the Goods to her Children by the for- 
mer Marriage, 5 
e And 


922 
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And as the Wife had her Right, ſo the Chil- 
en had theirs, for in thoſe Days Goods as 


to- ell as Lands paſſed by Deſcent, and the Lord 

„f the Fee was in the Place of a Judge, to ſee 

ds bat there ſhou!d be an Equality in the Diſtri- 

of Motion, as well of the Goods as the Lands. 

ot, 1 admit that by the ancient Britih Laws, 

by he eldeſt Son inherited his Father's Earldoms 

he ind FHarories, but his Freehold Lands deſcended 

rd. o all his Sons equally ; this appears by the 

d; Laws of Edward the Confeſſor, confirmd by 
ch the Conqueror, and recited by Mr. Lambard, Fol. 169. 
2 n allo by Mr Selden in his Notes upon Ead- pol. 184. 
1le ne us Lege 36 de inteſtatorum boms, 8 (vix.) | 


qui inteſtatus obier it liberi ejus hereditatem equali- 
er drvidant. "2 Be Gy | 


\ 


But William the Conqueror finding it incon- 
lies enient to have Inheritances thus ſubdivided, 
ex- Nand having gotten the Demeſnes of the Crown, 
all Hand the Lands of all thoſe who oppoſed him, 


he gave thoſe Lands to his Friends, reſerving 
ertain honorary Tenures for the Defence of 
he Kingdom; and the Lands which were held 


gbt nder thoſe Tenures, did, according to the 

to ¶ Cuſtom of Normandy, deſcend to the eldeſt Son. 5 
| 3 And becauſe there were many of thoſe Honora- 
il. y Infeudations in all Parts of this Nation, thoſe 

for WT enures, in the Courſe of about 200 Years, in- 

ier roduced and ſettled a Parity in the Succeſſion 

b of Lands held by other Tenures, except in 

T Kent, and in ſome ancient Burroughs, where a a 

he MWcontrary Cuſtom ſtill prevailed; and tis pro- 


bable, that by the Policy of the Common Law, 
Men were permitted to diſpoſe their Inheri- 
tances in ſuch Burroughs by their laſt Wills, on 
Purpoſe to break in _ that Cuſtom, and a 

3 c tle 


Regiſter 


142 b. 


tle their Lands upon the eldeſt Son; for before 


be divided amongſt the Wife, and Children, and 
the next of Kin, by the Juriſdiction of that 


without diſpoſing his Money or Eſtate, his Wife 


Soul. 


have of any Diſpoſition of Inteſtates pro ſaluts 


their reſpective Dioceſes, yet they had no ſuch 


Adminiſtrator and 


the Statute 32 H. 8. they could not do it in any 
other Places by Vill. 8 x 

But to return. It hath already been obſery. 
ed, that the Diſpoſitzon of Inteſtates Goods was 
in the chief Lord; but that muſt be under 
ſtood in Caſe he was his immediate Tenant, and 
died at Home and in Peace: But if he was not 
his Tenant, or if he died in his Lord's Army, 
then bis Goods were under the Juriſdiction of pl 
that Temporal Court where they actually 
were at the Time of his Death, or where the 


Party himſelf died; that is, the Goods were to 


Court, according as to every one of them of 
Right it belonged, oo 

And this appears by the Writ de rationabil 
parte bonorum long before the Congueſt, and fo 
the Law continu'd till the Reign of H. 1, who 
by his Charter granted, That if a Man died 


or Children, or next of Kin, or lawful Tenants, 
ſhould divide it amongſt them for the good of bis 


Mr. Selden tells us, this is the firſt Account we 


anime , and tho by thoſe Words the Ordinaries i 
might have claimed ſome Power in ſuch Caſes, 
as having the general Care of Mens Souls in 


Authority at that Time, nor in the Reign of his 
Son and Succeſſor H 2. 3 
Tis true, Glanvill, who wrote in that Reign, 
mentions ſome Juriſdiction which the Ordina- 
ries then had concerning laſt Wills and Teſts- 
ments, 


| Adminiſtration. 7 
Moents, and that an Executq; was ſo. eſſential to | 
=. Will, that if none was appointed by the 


Teſtator, his next of Kin might take upon him 
the Executorſhip, in order to maintain a Suit 


vas in the King's Courts againſt ſuch who hinder 
lex · the Payment of Legacies; but not a Word con- 
nd cerning the Juriſdiction of the Church about 
not Inteſtates Goods. Ws ; 
ny, 8 So that it muſt be a Miſtake of thoſe who 
_ of WE affirm, That at Common Law, before any Con- 
ly WW ftitution or Statute made in ſuch Caſes, the 
the Ordinary might take the Goods of Perſons dying 
to inteſtate to diſpoſe in pros Uſas; tis true, he did. 
nd after the Reign of H 2. claim ſuch. a Power 
hat WW without any Manner of Account to be given to 
of WM Creditors, pretending, that a ſpiritual Judge 
was not ſubject to a temporal Suit for ſuch Mat- 
Bil ters, neither did they allow, that the Payment 
| fo of the Inteſtates Debts was pro ſalute anime, or 
ſho to be reputed inter pios Ujus; but this was a 
1ed ſhort Uſurpation upon the Common Law, and 
fe had certainly been a great Defect in it, if any 
Its, ſach Uſage had then prevailed. 3 
bis But tis quite otherwiſe; for the firſt Char- 
ter or Law which gave the Ordinaries any ſuch 
we Power, was made abene about 37 Years after- 
ute wards, (viz.) Anno 17. Joh is at Runningmeds : 


Which 1s thus 3 


es s. Si aliquis liber homo inteſtatus deceſſerit ca- 
ink talla ſua per manus propinquorum, parentum & 
ch amicorum ſuorum per vifum Eccleſie diſtribuantur 
his ſalvis unicuique debitis qua defunctus ei debebat. 
Nou it appears by this famous Charter, which 
n, is verbatim in Matthew Paris, and by the Record P-ge 344 
la. it ſelf in the Cotton Library, that the greateſt Auguſlus 
. Prelates of the Kingdom were preſent when it A. 2. 


B 4 was 


poſing of the Ordinary. 
But about 40 Years afterwards, viz. Anno 42 
H. 3. a Conſtitution was made on Purpoſe to 


_ ſalute anime defundti in pios iſus per ordinarios 
committantur niſi quatenus fuerit Domino ſuo obli- 


the Uſe of the Church, for that was not the 
pius uſus intended by this Conſtitution; but 
that the Debts of the Inteſtate ſhould firſt be 


. Ne 
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Adminiſtrator and 


was granted, viz. Stephen Langton, Archbiſhoy iſ 


13 

; 

. 
. 


of Canterbury and Cardinal, Peter de Rupibui, 


Biſhop of Vinchefter and Lord Chief Juſtice, 1 
Hugo Wallis, Biſhop of Lincoln and Lord Chan- 


cellor, the Biſhops of London and Worgefeer, 


and others. And tis probable, when they ſaw Wl 
the King's Reſolution to grant this Charter of 
the Liberties of his Subjects, they, by their 
Intereſt, procured the Words per viſum Eccleſia 
to be inſerted, for the Advantage of themſelves 
and their Succeſſors, as it afterwards proved; 


for they did not diſtribute the Goods of In- 
teſtates to the next of Kin as they ought, but 
kept Part for their own Uſe; and this was 
thought by the Lords of thoſe Inteſtates whoſe 
Tenants ny were, to be a Diminution of their 
Right; and therefore, notwithſtanding that 
Charter, they ſtill claimed a Power to ſee their 
Goods diſtributed, without the Conſent or inter- 


defeat the Lords of that Right, viz. That the 
Inteſtates Goods Non Captantur in manus Domino- 
rum, ſed ſolvantur debita ipſius & reſiduum in nſus 


fliorum ſuorum & pruximorum indigentium pro 


atus. N 
" Where by e Way wei any ee, whit 
was meant by the Ordinaries committing the 
Inteſtates Goods pro ſalute anime & in pios uſus, 
not that they ſhould reſerve any Part of it to 


| paid, 
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3, for that was pro ſalute anime; and after- 
ts the Reſidue was for the Uſe ffliorum ſuo- 


& proximorum indigentium, which was the 


But ſtill the chief Lords of the Fee would 


Intend with the Prelates in many Places for 


eir ancient Right; and therefore, about Ele- 


en Years afterwards, Cardinal Ottoboye, who 
as ſent Legate hither by Pope Clement IV, 
mmoned the Prelates and dignified Clergy of- 
land to a Synod which he held in London, 


d there he publiſhed ſeveral Decrees, and a- 
ongſt the reſt, this Inhibition, which may be 
en in Lindwood. © 8 

ſſ. Super bona ab inteſtato decedente provifio qua 


im a prelatis regni Anglia cum approbatione Regis 


& Baronum dicitur emandſſe nos firmter appro- 
antes, diſtridtius inhibemus ne prælati vel alii qut- 
mque bona inteflatorum quocunque modo recipiant 
el occupant contra proviſionem premiſſam, and 


ine Authority, to be obſerved throughout the 


ingdom. | 5 75 
From which it may be obſerved, That the 


Power of Diſtribution of Inteſtates Eſtates, per 


iſum Eccleſia, did originally proceed a Prelatis 
Ingliæ; but with the Approbation of King 
John and his Barons, as by the Charter made 


n his Reign it appeareth, and had fo prevailed 
Were in the Courſe of about 50 Years, from the 
ery firſt Grant of any ſach Power by that 
harter, that Bracton, who wrote in the Reign 


pf H. 3. and who was a judge himſelf, tell us, 
That fi liber homo inteflatus & ſubits deceſſerit do- 


= 
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| oft natural and pious Uſe that could be made 


his Inhibition he commanded by his Legan- 


Lib. 2. 


ninus ſuus nil intromittat de bonis defundi * Cope wy 


boc tantum quod ad ipſum pertineret (viz.) qui 
habeat ſuam Heriot fed ad Eccleſam & 5 1 
1 tinebit executio bonorum, and the ſame may . 4 
Lib. 2 Cap. ſeen in Fleta, who wrote many Tears after 
„„ a. | —_ 
It was grown into a Cuſtom at that Time 
that the Church ſhould have a third Part d 
the Inteſtates Goods; for Pope Innocent IV. 
who wrote about the Middle of the Reign! 
Tit. de of our H. 3. tells us, that Mos eft in Britannl 
er? * quod tertia pars bonorum decedentium ab inteſtato ii 
Apoſtol, opus Eccleſa & pauperum diſpenſanda. But that 
T would not content the Pope, for by his Emil 
ſaries here, the Goods of all Clergymen dying i 
Inteſtate were ſeized for his Uſe; and iti 
probable, that ſome of the Prelates who live 
in that Age, in Imitation of the Head of the 
Church, might ſeize the Goods of the Lait 
dying Inteſtate, to their own Uſe. For I find 
it was countenanced by ſome Lawyers at tha 
Time, who invented Arguments to ſupport 
ſuch Uſage; as for Inſtance they alledgedÞ 
that when a Man died Inteſtate his Good 
were left to the World, and in ſuch Caſe a 
a Freehold of Lands muſt be in ſome Body, 
ſo muſt the Property of Goods; and therefor: 
the Law caſt them on the Ordinary, as the 
fitteſt Perſon to diſpoſe of them for the Goo 
of the Soul of the deceaſed. or 
They did not apprehend that paying hu 
Debts and diſtributing the Surplus among 
his Relations, could in any wiſe conduce to 
the Good of his Soul, but rather the Prayen 
which they offered up for that Purpoſe, and 
for which they were paid by conyerting hi 
| Goods to their own Vie, LW on , 


5 
4 
7 


ny this Means they eluded. the Force of 
7 Conficutions, and definuded Creditors 
their juſt Debts; and this might be the Oc: 
(ion of making the Statute V/. 2. about 30 Cap. rg. 
cars afterwards, by which it was enacted, Anno 23 


me hat where «a Man dies Inteſtate and in De Ed. I. 
t dd the Goods came to the Ordinary to be diſpoſed, 
IV. e. de Cætero, ball ſatisfy the Debts ſo far as 
eigne be Goods extend, in ſuch Sort as the Executors 


mich Perſon ſhould have done, in Caſe he had made 


to ug Vill, &c. +1, 4 
that My Lord Coke tells us this Statute was made 
mib in Afficmance of the common Law, his Mean- 
ring ing muſt be, that the Ordinaries were bound 


by the common Law, before this Statute, to 
g ſatisfy the Debts of the Inteſtate, ſo far as 


the his Goods which came to their Hands did ex- 
aich tend. Tis true, they were bound in Conſcience 
fd to do it, but tis plain from the Uſage of that 
tha Time, and from the very Words of the Statute, 


hat it was ſeldom done, becauſe it was en- 
acted, that the Ordinaries, de cetero, ſhould 
ſatisfy the Inteſtate's Nebts, which ſignifies, 


e that for the Time to come they ſhould do fo, 
ody and that implies that they did not do it before. 
fort So that I rather take this Statute te be in- 
th troductive of a new Law, becauſe I do not 


find that before that Time, there was any 
Law in Force to compel them to pay the In- 
teſtate's Debts, for 'tis agreed on all Hands, 


nel that an Action of Debt would not lye againſt 
e to them at the Suit of any of the Creditors, tho 


they ſold the Goods and did not pay the Debts. 
But after the making that Statute they 

were to be ſited as Executors were before, and 
not long afterwards a Writ was framed 1 — 
| 17 them 


is 


Aaminitrator and x 
= them for that Purpoſe, which is to be ſeen in 

_ Neg: 4 the Regiſter, and in the Natura Brevium, (viz) al 

| hg . Precipe T. epiſcopo C. ad cujus manus bona & ca 

# 85 talla que fuerunt B. R. qui obiit inteftat ut dici. 

| tur devenerunt quod juſte, &c. reddat, 9 

But that Statute was found to be defective WW 
(viz) by ſubjecting the Ordinary to Suits, and 
vet giving him no Remedy to recover any Debt 
due to the Inteſtate; tis true, he was charge. 
able no farther than the Value of the Good 
which actually came to bis Hands, as appears by 
the very Words of the Writ, and in ſuch Caſe, 
and not otherwiſe, he might have an Action 
of Treſpaſs before this Statute, againſt any 
one who took them out of his Poſſeſſion. 

So that by this Law the Ordinaries were 
made Debtors, and many Actions were brought 
againſt them by the Creditors of Inteſtates, 

5 and not only againſt them but againſt theit 
_ = Executorg which continued for the Space of 
gz. 70 Years, and then they were eaſed of this 

Trouble by another Statute made Anno 31 
Cap. 11. Ed. 3. by which it was enacted, ſſ. That the 
Ordinaries ſhould depute the next and moſt lawful 
| Friends of the Inteſtate to adminiſter his Goods, 
and thoſe Deputies Roma bave the Benefit and in- 
cur the Charge of Executors, and ſhould alſo be ac- 
comptable to the Ordinaries as Executors, &C. 
It muſt be admitted that they might make 
Neputies before this Statute, but then ſuch De- 
puties could bring no Action to recover the 
Goods of the Inteſtate, but now the Ordina- 
ries had a very eaſy and ſafe Juriſdiction, free 
from all manner of Importunities and Suits 
by Creditors, retaining only the Power of grant- 
PE ing 
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J Administration. 
in Adminiſtrations to particular Perſons, and 
0 erwards calling them to accompt before them, 
And this was the Original of an Admini- 
ator, for before this Statute there was no 
ch Name in our Law; for at Common Law 
Whoever poſſeſsd himſelt of the Inteſtate's 


Woods was chargeable by the Name of Exe- 
tor, for every Executor is an Adminiſtrator 
the Goods, and the Pleading is ue ungues 
recutor, ne unques adminiſtravit, as Executor; 
a fo it is reſolved in Snelling's Caſe; and Snelling's 
Why Lord Coke tells us, that if a Stranger . 3. 
ok away the Inteſtate's Goods, an Action — Hin 
Debt did not lie againſt him as Adminiſtra- 409. 
dr, but as Executor. e SR 
But after this Statute the Name was chang- 398. 
d from an Executor to an Adminiſtrator, and 
e had ſuch an abſolute Property in the Goods, 
at he could maintain an Action by that 
lame, and might be ſued likewiſe by the 
lame of Adminiſtrator, tho this was a Doubt 
don after the making that Law, for about | 
ten Years afterwards an Action of Debt was +38 Ed. 3. 
rought againſt an Adminiſtrator, who plead- 20. 4 
d in Abatement that he ought to be charged _ . 
Executor, but the Writ was adjudged good, min. 14. 
nd yet about ||ſix Years afterwards the like 48 Ed. 3. 
ction was brought againſt an Adminiſtrator, zz. 
nd the Writ was abated becauſe he was not 
ed as Executor, ſo that the Law was not yet 
ettled as to his Matter. 9 
My Lord Coke likewiſe tells us, that before Henfloe's 
his Statute the Ordinary had a Property in Caſe, cRep. 
he Inteſtate's Goods, Secundum quid ſed non fin- 3%: 39+ 
liciter, becauſe he could not ſell them, or re- 
aſe a Debt, or bring an Action to recover | 
"i 
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IE Benefit, for it was to exempt him from many 


106.  (viz.) Anno 3 Car. the Huſband ſurvived, ai 


Adminiſtrator and = 
and theſe he brings as Inſtances to prove that 
the Common Law gave him no abſolute Pro- 
perty in the Goods. . 5 f 4 *1 
But as he was miſtaken in the cloſe Roll 
of H. 3. ſo (with Deference to his Opinion) he 
is not very conſiſtent in this, for having af. 


p<! 


firmed it to be a Cuſtom for the King to ſeize 
Inteſtate's Goods as Parens Patris, and that the 
Truſt and Care of them was afterwards 
committed to the Ordinaries, which he proves 
by a Conſtitution of Archbiſhop Stratford, | 
Anno 4 R. 2. to what Purpoſe were thofe In-: 
ſtances brought to prove that they had a Pro. 
perty in the Goods at Common Lam, ſecundun 
quid, when he acknowledges the Power which 
they originally. had in ſuch Caſes, was given 
to them by an Eccleſiaſical Conſtitution 2 1 

That which I ſhall obſerve upon this Sta. 
| tute is, (viz.) that the Ordinary was now 
bound to grant Adminiſtration, which he might 
eaſily be induced to do, becaufe it was for hi 


2 


— 


— 
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troubleſome and expenſive Suits, but he wa 
no longer at Liberty to grant it to whom heſ 
_ pleaſed, but it muſt be to the next and moſt 
lamful Friends of the Inteſtate, that is, to the. 
next of Kin who had done no unlawful AR 
for which they might be attainted, and if any 
Queſtion ſhould ariſe, Who thoſe Friends were 
it was to be decided by the Common Law, ac 
| cording to the natural Order and Succeſhon 
as uſed in that Law, that is, if there wer 
Huſband and Wife, and one of them died In 
teſtate, the Survivor was accompted the nen 
and moſt lawful Friend, tho many Years aftei 


Adminiſtn 


Adminiſtration.” 


nat RE miniftration of his Wife's Eſtate was grant- 
ro. to her Niece, but upon the Appeal of the 


43 uſband, it was ruled that Adminiftration 
ant to be granted to him De Fare, 
lf there was neither Huſband or Wife, then 
$0 miniſtration ought to be granted to the Sons 


Nen to the Children of ſuch Sons and Daugh- 
rs, Sc. c 


14, appened to many who were in equal Degree, 


In. ſuch Caſe the Ordinary was not bound to 
Io. rant it to all, but to which he would, and 
aun hey ſeldom failed to grant it to thoſe who 
ch 


eſtowing the Surplus (after Debts paid) for 


Sta. [ e Good of the Soul of the deceaſed, they 
or night more eafily retain ſome Part for them- 
ghtFlves 8 = | 
hill Thus it continued for the Space of 170 Years 


nd upwards, in all which Time the Widows 
f Inteftates were often excluded, upon Pre- 


| he ence that they had no Right to adminiſter 
not heir Huſband's Goods; but Anno 21 H. 8. it 
the vas enacted, that Adminiſtration ſhould be grant- 
Ad to the Widow or next of Kin of the Inteſtate, 
am to both, as the Ordinary fhall. think fit, taking 


ſecurity for the true Adminiſtration of the Goods, 


next of Kin, in equal Degree, he may grant 
to which he will. 8 


iu By which Statute, as they had 3 
nen o exclude the Wife, as was uſual before, fo 
fre hey had a clear and undoubted Power to grant 
ani dminiſtration, either to her or to whom th 

Ir pleaſed, 


ve: But whenever the Right of Adminiſtration 


nd where diverſe Perſons claim the Adminiſtration 


d Daughters of the Inteſtate; and if none, 


Were moſt in their Intereſt, that when they 
lled them to an Accompt upon Pretence of 
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Caſe . 
. 93. ſo it was adjudged * afterwards. 


Sid. 7% But about 1 22 Years after the ma 
Fortre i 


verſus 


$,. U 


ed to his Mother, but it was repealed and a 
terwards granted to the Siſter of the half Bloolf 
for ſhe was adjudged, to be the next of Kin i 
her Brother and not his own Mother: 'F 
And now, tho' the Ordinaries had a ſaf 
and large Juriſdiction by the ſeveral Statutaf 
before-mentioned, yet they would ſtill be gralpMlf 
ing after more; and therefore in the Bondi 
which they took as Securities truly to Admin 
fer, they uſually inſerted this Clauſe, (viz, 
that after Debts paid the Surplus ſhould be difli 
buted as they ſhould direct, and this at firſt. wail 

thought very reaſonable, 2 they direct 
ed the Diſtribution according to the Courl 
of the Civil Law, with which our Law like 
wiſe agrees, (viz.) to the Wife, Children aul 
next of Kin, in a natural Order and Succeſſion, 
But when once they began to break tha 
Order, then the Bonds with that Clauſe cam 
to be conteſted; and I cannot find that ani 
Thing was alledged to ſupport the Clanſe, bull 
a bare Pretence that the true Adminifrratia 
mentioned in that Statute, extended as wy 


AdminiStration. 
I the Diſtribution of the Surplus of the In-. 
ate's Eſtate, as to the true Payment of his 
dts. | TY | 
But it ſeemed very unreaſonable, that an 
miniſtrator ſhould be at _ Trouble and 
pence to bring in and defend the Inteſtate's 
"WM ate, in order to ſatisfy his Debts; and when 
at was done, that the Ordinary ſhould ſtrip 
m of the Surplus, and diſpoſe it where he 
eaſed. 5 ot 
This was the Opinion of my Lord Hobart in 
W:w1cy's Caſe, and that the Ordinary had no Slzwney s 
over to impoſe any other Condition in thoſe Sz Hob 
Ind« than f truly to adminiſter; and that it was 364. 
rer intended by the Statute that the Admi- T Tooker 
Wiſtrator ſhould have all the unprofitable Trou- 2 
Wc and no Manner of Benefit; for certainly he 1 
as to have ſomething as ſolicitudinis ſue præ- 505 456. 
zum, and this appears by giving Preference to Davis ver- 
ze Widow and next of Kin. ſus Mat- 
rde Caſe of Tooker is the firſt Inſtanee we Hill ofs 
„ve of that Clauſe being conteſted, which Bird. 
appened Anno 14 Fac. and about five Years S. p. See 
Wtcrwards there was the like Debate in Slaw- Brieriley's 
s Cafe. Serjeant Moor, who likewiſe reports _ : 

Pe Cale, tells us, That it was not adjudged 31. S. p- 
on the firſt Debate being of great Conſe- 
Pence; and tho' all the Judges inclined to my 
Jord Hobart's Opinion, yet, at the Requeſt of 
e Judge of the Prerogative Court, it was 
WE ferred to the Council, who argued againſt 
e Clauſe, and it doth not appear what became 

it | 88 


But about four Vears afterwards it came to Fother- 
2 a Queſtion, Whether the Ordinary had any bie? Caſe, 
Lanner of Power to compel an Adminiſtrator e 

| C | "I 5 s 


to Rep. 24, 


Adminiſtrator and 9 
to diftribute the Surplus? and adjudged he hal 
not; becauſe he being obliged by the Statute 

31 Ed. 3. to grant Adminiſtration, and that be 


ſolemn Judgment of a Court in Weſtminſter, but 


ſtill Suits were brought in their Courts to com. 
pel Adminiſtrators to diſtribute the Surplus a 
they ſhould direct, and this being controvertell 
2 in Levann's Caſe, which happened about four 
Car. 201. Tears after the other, it was once more ſolemn. 
W. Jones ly adjudged, That after Adminiſtration granted 
228, the Adminiſtrator had an abſolute Intereſt in 
| - hwy Or. the Goods, and the Ordinary had nothing far 
toner, ther to do; for ſince the making that Statute, I 
Sid, 179. he cannot revoke an Adminiſtration at his Plea. 
1 ſure, as he might have done before, and there 
fore Adminiſtrators ſhall not be compelled to 
make Diſtribution by Suits in their Courts, not 
. could any Bond be put in Suit againſt them for 
vis, Stiles that Purpoſe. | | 
456, The like Judgment was given Anno 1654; 
| there being a Suit in the Prerogative Court 
who ſhould adminiſter to the Goods of an In- 
teſtate, the Parties agreed, that one of them 
giving Bond to perform what the Court ſhould. 
ecree, he ſhould have the Adminiſtration, . 
which was done accordingly ; and afterward: 
the Court decreed, that he ſhould make a Dif 
bution in ſuch a Manner; and for not perform. 
ing this Decree, the other proceeded again 
him in the Prerogative Court by Way of At. 
tachment; adjudg d, that the Court would es | 
1 95 i . make 


Adminiſtration.” | 
ake any Order or Decree for Diſtribution after 
e Bond given. Stiles 4.39, Cook verſus Chambers. 
But the Ordinaries being unwilling to part 
ith that Juriſdiction which they had aſſumed 
1 Caſes of Diſtribution, tho' they had never 
ny ſuch Power by the Law, did afterwards Hughes 
ake Uſe of that Liberty which they had by _ 
e Statute 21 H. 8. viz. to grant Adminiſtra- Lev. 233. 
ons either to the Widow, or to the next of carter 125. 
in, or to which of them they pleaſed, and _ 
ieir Method was to make a Computation how 
du uch the Surplus would amount to, and then 
prefer him to the Adminiſtration, who would 
ither pay the ſame, or give Bond to pay it to 
goose to whom the Eſtate ſhould be diſtributed 
„their Appointment. „„ 
This Uſage was attended with many Incon- 
eniencies; for it was difficult for the Ordina- 
ee to make a true and juſt Computation of 
e Inteſtate's Eſtate, to guide his Judgment in 
ie Meaſure of Diſtribution ; and it was as diffi- 
Nult for the Adminiſtrator to know what he had 
Wndertaken, before the true Value of ſuch Eſtate 
as certainly known, | 
Therefore to remedy thoſe Inconveniencies, 
new Law was made Anno 22 Car. 2. tho' my 
ord North tells us, the Civilians had ſome 
her Reaſons why this Method ſhould be al- Raim. 499. 
red, (viz.) it was a very dry and barren Ju- 
iſdiction to appoint Diſtributions in this Man- 
er, becauſe it was never attended with Suits 
r Appeals; or, as he obſerves, it could not be 
Praun out at length, for all Diſputes were end- 
d uno flatu: Becauſe that before Adminiſtrati- 
n was granted, an Agreement was made with 
ll Parties concerned; fo that afterwards there 
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Admini$tr ator and 
could be no Adverſary to contend the Accoun 
of the Adminiſtrator, becauſe none was left ou 
of the Agreement, who could pretend a Rig 
to any Share. TIE * 
But be it for theſe or any other Reafons, al 
Law was then made, and one would wondwllt 
that in ſo many Ages before, there was 1 
certain and poſitive Law here to guide the Dl 
ſtribution of Inteſtates Eſtates, eſpecially ſin 
the Civil Law hath ſo wiſely provided in ſuc 
Caſes, in Reſpect to their Children; for if then 
were any ſuch, the Father or Mother ſurviving 
had the Uſe only, but the Children had the PA 
perty of the Goods; inſomuch, that if either q 
the ſurviving Parents married again, the Huf 
ſhand was obliged by that Law to find goof 
Security, to reſtore the ſame to the Children al 
the former Marriage. 3 
stat. 22. This new Law was made Anno 22 & 23 C 
23 Car. 2. 2. by which another Method of Diſtributiaii 
Ins“ was introduced; and becauſe this is the ſtanding 
16-0, Law relating to the ſettling Inteſtates Eſtateſ 
FE ſhall be the more particular in it, which is 
followeth : ; | 


r 


fl. All Ordinaries having Power to grant Adm 
N all take Bonds with Sureties in the Nu 
of the Ordinary, with a Condition particularly mal 
tioned in the Statute, the Subſtance of which 1 
to exhibit a true Inventory of the Goods, and in 
to adminiſter the ſame according to Law, and to f 
the Reſidue as the Ordinary ſhall direct, who hit 
Power to call the Adminiſtrator to accompt, aud 
order a Diſtribution of the Surplus after Debts, Fil 
nerals, and Juſt Expences allowed, and to compel | 
1 Adminiſtrau 


9 Administration. 
n ſrator to obſerve and pay the ſame by the 
t ou /-fa/fical Laws © 


bu 4 After this Statute, an Action of Debt was 
g. ought upon Bond of 3001. wherein one Brown 
WY ame bound to the Archbiſhop, that the Ad- 


gniſtrator of J. M. ſhould truly adminiſter 
- Nd erxhibit a true Inventory of the Inteſtate's 
5 Mate, and give a juſt Accompt of his Admi- 
ſue tration and to pay the Surplus as the Judge 

the Prerogative Court ſhould appoint. The 


hens efendant pleaded, that the Adminiſtrator had 
p bibited a true Inventory, Sc. and given a 
er t Accompt, Sc. The Plaintiff replied, that 


e Inteſtate was indebted to V. R. in 200 l. by 
ond, and that his Goods to that Value came 
a the Hands of the Adminiſtrator ; and for 
reach he aſſigns, that the Adminiſtrator bad 
Wt paid that Debt; and upon Demurrer to this 
ea, the Plaintiff had Judgment in B. R. but 


zuſe the Breach was not within the Intent and 
ſeaning of the Condition of this Bond. Lut. 88 2. 
rown, verſus Archbiſhop of Canterbury. | 
The ſame Caſe is reported by Salkeld; and 
ere the Queſtion was, Whether an Admini- 


- rator, by Virtue of this Bond, was obliged to 
„nl ve an Accompt before he was cited? And it 
chi as adjudged, that ſince a Perſon is entitled to 
Diſtributive Part by the Statute, he may, in 


onſequence, ſue for an Accompt, as a Legatee 
!ght (for the next of Kin is a Legatee by the 
tatute) therefore as ſuch he ſhall have the 
ame Remedy as a Legatee might before the 
tatute. Now the Condition of an Adminiftra- 
"rs Bond to the Ordinary before the Statute, 

| G3 5 was 


was reverſed in the Exchequer Chamber, be- 


21 | Y 


. 2 
1 


= 


_ Adminiſtrator and 
was to accompt when required; therefore the Ob 


23 
7 


ligator was not bound to accompt before he wa 
lawfully cited, and by Conſequence could nf 
be cited ex officio: But ſince the Statute, th 
Condition of the Bond is to accompt at a certaniii 
Day, therefore he muſt then accompt in Coun 
at his Peril, and without any Citation; bu 
then this Accompt is not examinable, unleſs i 
Party intereſted will controvert itz and te 
Words in the Condition, (viz.) Vell and truly uf 
adminiſter, ſhall be conſtrued in bringing in hu 


Accompt, and not in paying the Debts of th. 


7 


„ 


Inteſtate; and therefore the Bond ſhall not b 
aſſigned or put in Execution, and a Breacil 
aſligned for Nonpayment of a Debt, or a D. 
vaſtavit committed by the Adminiſtrator. 1 Sal 
315, Archbiſhop of Canterbury verſus Villis. 


| The Diſtribution is to be thus: 1 

fl. One Third to the Wife of the Inteſtate, tir: 
Reſidue among ft bis Children, and ſuch as legally if 
preſent them, if any are dead. Other than ſuf 
Children who ſhall have any Eſtate by Settlement if 
the Inteſtate in his Life time, equal to the ot 
Gare. Ts | 
But thoſe Children who have been advanced by S 
tlements or Portions by the Tnteſtate, not equal to ti 
other Shares, ſhall have ſo much of the Surplus « 
will make all equal. 5 | 
And the Heir at Law ſhall have an equal Share ii 
the Diſtribution with the other Children, without an 
Confideration of what be had by Deſcent or othervii 
from the Inteſtate. 5 | : | 
If there are no Children, or legal Repreſentatim 
of them, in ſuch Caſe one Moiety ſhall be allotted t 
the Wife, the Reſidue equally to the next of Kin q 

| [ 


7 
85 
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IS 7itefate in equal Degree, and thoſe who legally 
287 e/ent them. | 


2807 bere ſhall be no Repreſentation amongſt collaterals 


er Brothers and Siſters Children. + 85 
And if there is no Wife, than all ſhall be diſtri- 
ted among ft the Children. | 


4 And if no Child, then to the next of Kin to the 


teflate in equal Degree, and their Repreſentatives. 
No Diſtribution ſhall be made till a Tear after the 


teſtates Death, and every one to whom any Share 
il be allotted, ſhall give Bond with Sureties in the 


piritual Court, that if Debts ſhall afterwards ap- 
ar, to refund his rateable Part thereof, and of the 
barges of the Adminiſtration. 1 Poe.” 


But leaſt any Thing in this Statute ſhould be 


Wnftrucd to extend to Femme Coverts who may 
oe Inteſtate, therefore by the Statute 29 Car. 2. 29 Car. 2. 


is enacted, That it ſhall not; but that their Huſ- p · 5 


| I ands might have Adminiſtration to their perſonal 


Rates, as they had before. | 

The firſt of theſe Acts was only temporary, 
ut by the Statute 1 Fac. 2. it was made perpe- 1 Jac. 2. 
al, with this Addition, That an Adminiſtrator P. 7. 


l not be cited to render an Accompt otherwiſe than 
= a Inventory, unleſs at the Inſtance of ſome Per- 


u in Behalf of a Minor, or having a Demand out 
ſuch Eſtate as Creditor, or next of Kin. 
And if after the Death of the Father any of the 
hildren die Inteſtate without Wife or Children liv- 
ns, the Mother, every Brother and Sifter, and 
heir Repreſentatives, ſhall have an equal Share with 
Wer, ; , 


Ci: There 


24 | Adminiſtrator and 


| feryed upon this Statute, in Reference 3 


(A) Tothe Ordinary. _ 
(B) To the Adminiſtrator. . 
(C) To the Diſtribution among ft Lineals. 
(D) To the Diſtribution amongſt Collaterals, 
(E) To the Time of Diſtribution it ſelf. 


(A) And firſt as to the Ordinary; the Law en 
truſted him before the making this Act nl 
diſpeſe the Surplus of the Inteſtate's Eſtat 
which he might do by granting the Adminiſtril 
tion either to the Wife or to the next of KnMWi 

and by Virtue thereof, the Surplus was veſteſ 
in them; but now they are to pay it as tt 
Ordinary ſhall ſentence or decree, which is nu 
to be diſcretionary, for tis to be guided by ti 
true Intent and Meaning of the Act, which dl 
rects in what Manner, and to whom the Diſtni 
bution ſhall be made. ] 
() As to the Adminiſtrator, the Form of ti 
Bond is likewiſe altered; for before, he va 
bound to diſtribute the Surplus as the Ordinanil 
ſhould direct, tho that Clauſe in the Bond ui 

controverted; tis true, he is bound in the lik 
Manner now, but *tis with this Limitation 
That he is not to pay it, unleſs the Sentenv 
of the Ordinary is purſuant to the Act, ani 
then the Surplus is wholly given away fron 
him; ſo that in this Reſpe& it may be ſail 
that the Statute makes the Inteſtate's Will, for 
the Adminiſtrator, guatenus ſuch, is to have nM 
Share of the perſonal Eſtate, but as he ſtand" 
related to the Inteſtate, and this hath made i 
conſiderable Alteration in the Law; for befor 


—— 
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1 Adminiſtration. 23 
> cos Ad, as the Adminiſtrator had the Burthen, 
he had the Benefit of the Admunyftration 
ter the Debts were paid, for then the Surplus 
as his own, becauſe no Man had a Right to 
ll him to accompt. oO OE 
) As to the Diſtribution amongſt Lineals, I 
all obſerve, that by the Civil Law the Chil- - 
ien had certain Privileges in Reſpect to thoſe - 
ins which concerned them; for where there 
venere two Wills, and it did not appear which was 
t une laſt, that was always adjudged to be the laſt 
tat hich was moſt in Favour of the Children, and 
ſri written or ſubſcribed hy the Teſtator, or by 
is Order, it was good, tho' there were no Wit- 
ſic ceſſes to prove it; but this is altered by this 
Statute where there is a Will, and a new Me- 
no od of Diſtribution being now introduced 
the here there is no Will, contrary to the Policy 
f former Laws, it hath been a Queſtion whe- 
iſti her this Statute ought not, for that Reaſon, 
Wo receive a ſtrict and literal Interpretation in 
Wo — of Diſtributions not clearly mentioned 
herein. | „ | 
nan As for Inſtance, where there is but one Child, 
Where can be no Diſtribution in the ſtrict Senſe 
hf the Word, and that Child cannot be compre- 
on ended under the Word Children in the Act; fo 
ene hat this Caſe ſeems to be out of this Statute, 
nd ſo it was adjudged by the chief Baron Mon- Bunhill 
ron ace, and the Court of Exchequer about 12 */" 
ears after it was made. | | eee. 
A Man died Inteſtate leaving one Son, 2 
n rho died likewiſe Inteſtate, Adminiſtration of 
mais Goods was granted to the next of Kin of the 
le rather, becauſe there being but one Child, it 
fore 3s held, that the Statute could give no 9 — 
| u 


26 


Palmer 
verſus 
Allicock, 
3 Mod. 38. 


at — * 


In the very next Year the like Queſtion was | 4 3 | 
_ debated in the King's-Bench between Palmer 1 i 


and Allicock, and in that Caſe Adminiſtration i 
was granted to the next of Kin of the Child; 

and an Appeal was brought in the Arches IN 
the next of Kin to the Father to revoke it, 
but he did not prevail; for they were off 
9 — that the Statute was introduce 
of a new Method as to Diſtribution only, but 
5 the Right of Adminiſtration as it was be- 
ore. 

Tis true, by the Statute 21 H. 8. the Child 

had a Right to the Adminiſtration of his Fa- 
ther's 5 — Eſtate, but it was only a perſo- 


1 


1 I 


[ 
4 


5 


1 
| 
M 

* z 


nal Right; ſo that if he had died = the 
Adminiſtration was granted, it was gone from 
his Executor or Adminiſtrator, and by Conſe- 
quence it muſt be granted to the next of Kin of 1 


the Father. 


But ſince that Time it hath been adjudged, 1 


That by this new Statute a Right is veſted in 
the Child, (viz.) a Right to ſue for the Eſtate, ſ 


and, by Conſequence, if he die before *tis 


| n in his Poſſeſſion, it muſt go to his Ad-. 


miniſtrator, and not to the Adminiſtrator a 


the Father. | 
This could not be a Doubt i in the Caſe of a 


would have it; and ſince this Statute makes the 
Inteſtate's Will as to the Diſtribution of his E- 
Rate, it ought to be conſtrued as a Will. 

And certainly the Parliament never intendei 
4% exclude the Child, if there ſhould be one and 


no more; for it an Intereſt in the Eſtate is * 
veſte 


Will made by the Child, for then his Executor 


A Adminiſtration. 27 
eted in one, becauſe in Propriety of Speech 
cannot be diſtributed to him, then this, a- 
ongſt many other Inconveniencies, would 

ollow, (viz.) If a Father ſhould die Inteſtate, 


er 

on caving one Son married, and that Son ſhould 
d; ie Inteſtate, the Father's Eſtate muſt go to his 
by ext of Kin, which may be the Uncle to the 
it, Pon, or to a more remote Relation, and his Wife 
of Kſhould have nothing. | 


The like Queſtion was made again in the _ 

King's Bench Anno 1 Will. 3. the Caſe was, a = 
Man died Inteſtate leaving two Perſons, who sere, 1 

were his next of Kin in equal Degree; one of Shore 25. 

them died within the Year, and before Diſtri- Y 

= bution ; and all the Court were fo clear in O- 
WE pinion, that an Intereſt was veſted in him, 

that one of the Judges wondered it ſhould ever 

have been made a Point; and he compared it 

to the Caſe of a reſiduary Legatee dying before 

probate of the Will, viz. his next of Kin ſhall 

have the Adminiſtration, and not the next of 


ed, Kin of his Teſtator; ſo that the Law is now 
in {ettled as to this Matter. RE 

te (D) Tis natural for Men to provide for thoſe 
+5; who lineally deſcend from them; and therefore 
d. in ſuch Deſcents the Civil Law, before the ma- 
of WY king this Statute, admitted Repreſentations in 


the moſt remote Degrees. 1 
And becauſe thoſe who are very remote, 
have not ſo much of the Blood of the An- 
ceſtor as thoſe who more immediately deſcend- 
ed from him, therefore the Diſtrihution in 
ſuch Caſes is to be made per Stirpes, and not per 
Cana. | 
But tis quite otherwiſe amongſt Collaterals; 
for they cannot be regarded as having any - 
the 


28 


|  AdminBtrator and | 
the Inteſtate's Blood in them, but as they are 


his next of Kin, and upon a Suppoſition that nl 
he would have left his Eſtate to them if he had 


- 


5 3 


made a Will: And therefore Repreſentatiom 
have always been rejected amongſt Collaterals 


in remote Degrees; becauſe the Kindred may 


be branched into ſeveral Families, and amoneit 


ſo many Perſons, that the Eſtate would be di. 


vided into ſuch very ſmall Parts, that none 
would be the better for it. BP 0 
| Upon a Mandamus to the Biſhop to make 


Diſtribution according to the Statute, the Que· 
ſtion was, Whether the Grandſon of the In- 


teſtate's Brother, ſhould have a Share with the 
Daughter of the Inteſtate's Siſter? And ad- 
judged, that he ſhould have no Share. 1 Salk. 
230, Fett verſus Pett. - 1 

Therefore this Statute is penned according to 
the Rules of the Civil Law, and the Practice 
of the Eccleſiaſtical Courts, which is to re jet 
all Manner of Repreſentatives amongſt Colla-. 


terals, after Brothers and Siſters Children, that 
is, the Children of the Brothers and Siſten 
of the whole Blood to the Inteſtate, and not of 


the half Blood, nor of any collateral Relat: 
ons, for they were to haye no Share in the 
Diſtribution. D 5 

And if there were no ſuch Children, then 


the Rule is, vocantur ad Succeſtonem reliqui collate Wi 
rales quicunq; in gradu ſunt proximiores, remotiori. 


bus Excluſis, ita quod 1 ſemper prior in 
gradu fit potior in Succeſone. | = J 
I muſt confeſs, that the Clauſe in this Sta- 
tute prohibiting Repreſentations amongſt Col: 
laterals after Brothers and Siſters Children, hath i 
N © received 
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2 A eived another Conſtruction in the Caſe of 5 
hat awley and Carter, viz, That the Brothers and Carter ver- 


ers there meant, are the Brothers and -iſters 5 1 
F the Collaterals, and not of the Inteſtate %%. 
imſelf; and therefore where a Man died In- 34 Car. 2. 
ſtate, and his next of Kin were two Aunts, one Anno 
f which was alſo dead in his Life-time, but left 83. 
ildren, and Adminiftration being granted to 
he ſurviving Aunt, ſhe was decreed to diſtri- 
zute a Share to them in loco Parentis, and ſuch 
Share as their Mother would have if ſhe had 
deen living, which was contrary to the Opinion 
t my Lord Chief Juſtice North, who would not 
low any Repreſentation amongſt Collaterals 
Wo remote, N B+. 
Much about the ſame Time was the Caſe of * 
yrith and Tracy reported in feveral Books, viz. Smith ver- 
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% Man died Inteſtate without Wife or Children, /*\ TY 
tice BW nd the Queſtion was, Whether his Siſter of 20% 
jede half Blood ſhall have a diſtributive Part with 2 Mod. 
le Brother of the whole Blood? And it was 204 
nat Wc judged ſhe ſhould, becauſe the Statute made 74, 93 
ers : 


o Alteration in that Matter; and before the 316. 2 
WStatute, the Common Law made no Difference Lev. 173. 
detween the whole and the half + Blood. I Brown 
There are no Words in the Statute from w 

hich it can be inferr'd, that the Parliament Allen 36. 


intended any Difference in fuch Caſes; for the Stiles 174. . 


at rſtate is to be divided amongſt the next of Rin 
u:: equal Degree. Now the half Blood may as 
1 properly be intended the next of Kin as the 


whole Blood; for tho' tis only the Half, yet 
tis the ſame Blood with the Whole, tho not ſo. 
rwuch of it, and they are both Brother and 
Siſter to the Inteſtate, and ſo in equal Degree. 


Anno 


30 Administrator and = 
Watts ver- Arno 2 FVilli, 3. this Queſtion was again debat 
ſesCrooke, ed upon an Appeal to the Houſe of Lords, and 
210. Goſes their Decree was, That the half Blood ſhall % 
in Parlig. have an equal Share with the whole; ſo that 
went 108. now the Law is ſettled by theſe ſolemn Reſo- 
lIlutions as to this Point. 9 

The Inteſtate died ſeiſed of a Meſſuage which 


a 
9 


he had for three Lives; the Adminiſtrator was 


1 


ſued in the Spiritual Court for a Diſtribution, 


and to exhibit an Inventory, which he did; 


but left out the Eftate for Three Lives. The 


Queſtion was, Whether this Eſtate was diſtri· 
butable, as the Inteſtate's Goods and Chattels, 
according to the Statute 22 & 23 Car. 2. and by 
Virtue of the Statute 29 Car. 2. cap. 3. and ad- 
zudged that it was not; for it remains a Free. 
hold; notwithſtanding, the Statute directs it WM 
to Pay Debts, but not Legacies, unleſs ex- 
preſsly given out of it. 2 Salk, 464. Oldban 
verſus Pickering. | | I 
() As to the Time of Diſtribution mentioned il 
in the Statute, tis expreſsly provided, that it 
ſhall not be made till a Year is fully expired | 
after the Inteſtate's Death; and this Clauſe was 
inſerted for the Benefit of Creditors, that they 
might come in Time and claim their reſpective 
Debts, before any Diſtribution was made. 
It is likewiſe for the Benefit of the Admin: 
ſtrator himſelf; becauſe in that Time he may 
be fully appriſed of the true Value of the E 
Nate, and ſo by paying the Inteſtate's Debts in 
the firſt Place, may prevent a Devaſtavit againſt 
him, which might be occaſioned by a haſty i 
Diſtribution. | 
Acceptance of Executorſhip. See Refuſal. 
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Under this Title J ſhall mention in the firſt Place, 
A) The Form of the Declaration. e 

B) The ſeveral Actions vhich an Executor or an 
Adminiſtrator may have for Things done, or 


"= omitted to be done inthe Life of the Teftator or 
ad; . Dreſßate. 
che c) Adlions on the Caſe brought againſt them, upon 
dr. the ſimple Contract of the Teſtator or In- 
9 teſtate. | = | 
Do MD) Ao Fr ſonatiowhether nein cum Perſona, 
= 2.4 firſt, as to the Form of the Declaration. 
"AP HE old Books tell us, the Plaintiff muſt 
Wa ſhew howhe is Adminiſtrator, viz. That 44Ed. 3.16 


ch a Perſon died Inteſtate, and that Admi- 35 H-6-31» 


ned tration was granted to him by the Ordinary. 

tit he Law was the ſame if the Action was 

red ought again? an Adminiſtrator, for even in ſuch = 
12s eſe the Plaintiff was to ſhew by whom Admi- 2 | 
ey iſtration was granted to the Defendant. fo; 3 
8. But the Law is now altered as to that Mat- Cro. 10. 


Er; for where an * Adminiſtrator is Plaintiff, he * See Title 
uſt ſhew by whom Adminiſtration was grant- 974in«9, 
W to bim, becauſe tis that which entitles him **** 
the Action; and if tis granted by a Peculiar 
uriſdiction, he muſt not only ſhew by whom, but 
e muſt add this Clanſe, Cui Commiſio Admini- 
7 ations predict. de jure pertinuit, which he need 
Wot do, if the Adminiſtration was granted 
y a Biſhop; for in ſuch Caſe tis ſufficient 
o ſay, that it was granted to him by the 
„„ Biſhop 


22 Actions by Executor 
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He muſs Biſhop loci iſtius ordinarium; becauſe ſince thi 9 
form 5 Law takes Notice of the general Iuriſdiction offi 
w dom, 


therviſs à Biſhop over the whole Dioceſe, it likewil 
ee by Virtue of tha 
*tis naught takes Notice of all Acts done by Virt | 
pon 4 De- Iuriſdiction. : 8 2 
ure, but“ But where the Plaintiff ſues the Defendant Ml 
+ s Adminiſtrator, he need not now ſet forth ui 
_ ion by whom Adminiſtration va 
Marſhall his Declaration by whom Adminiſtra Kon 
verſis committed, for it may not be in his Know. 1 
Ledſham. ledge; and therefore, by the latter} Authorities 1 
* tis ſufficient for him to declare, That Adm 9 
rough ver niſtration was granted to the Defendant Debit 4 
fo "acl juris forma, 1 3 what * þ 
Ms . is is abſolutely neceſlary in o 3 
6 wilri, 1); and this is a el 1 7 


B. R. S. p. Charge him in the Action. 


RR mitted to him, which an Executor was not ' : 
238; bound to do, becauſe a Man may be Executoi 


Ingram de ſon tort; but this likewiſe is altered, for 


Tos, Anno 34 Eliz. it was adjudged, that he nee I 


Webb, 1 | 
e Indebitatus aſſumpſit & quantum meruit again 


Eton verſus ſay in what Dioceſe, and that he had bona not. 4 A 
3 bilia in ſeveral Dioceſes, but did not ſay hene 


ppi ver, ſued as Adminiſtratrix and not as Executris 
lers ver- 


ſus Turner, and averred her Plea. The Plaintiff demurreiſ 


Cro. Eliz, ſpecially, and for Cauſe ſhewed, that the Dei 
283. | | 


0 Loung verſus Caſe, Lut. 29. 


and Adminiſtrators. _ 

adant had pleaded an Adminiſtration with- 
a profert hic in Curid, but the Plea was 
Id ill, becauſe the Defendant did not ſet 
rth in what Dioceſe her Huſband died, nor 
here he had bona notabilia, that it might ap- 
ar the Prerogative Adminiſtration was well 
u anted; beſides, ſhe might poſſeſs the Goods 

=_ Executor de ſon tort before Adminiſtration 
0 anted to her; and tho” it may be true, that 


ties aminiſtration was legally granted to her 
[ms terwards, yet that doth not purge the Tort; 


0088S is Read's Caſe, and ſo is Keble and Oſhbaſton's See Title 
mi 20 ; CFF 
tg Then he muſt conclude his Declaration with —_.” 
profert hic in Grid, Ic. and this was formerly 
eld ſo eſſential, that it was adjudged to be 
00 ST atter of Subſtance, and not to be cured by a 

nog erdict, becauſe it was the very Thing which 
00S titled the Plaintiff to his Action, and this —_— 
or Way be ſeen by the || Authorities in the Mar- ah Ns 


1 | | Stapleton, 
vil But the Law is now otherwiſe as to this Mat- Cro. Elis. 
r; for this is held to be only Form. My Lord 55%» 592: 
an Hales was always of that Opinion; but *tis mn 
egg robable, becauſe of ſuch different Judgments, Fuller, 2 
vas thought convenient, amongſt other Al- Cro. 299. 
1c rations made in the Law, to ſettle this by — 
wie of + Parliament, viz. That after a Verdict, e Ben. 
nete Judgment ſhall not be Haid for not producing nett, 2Cra. 
bert Netter, of Adminiſtration. * bs 209. 3 


r b Bulſt. 22 3. 
0 wn 8 
tri » | ſus Lewin, 
irre D Of * x Vent. 
De 5 | 37% 22 
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(B) Of Addtions for Treſpaſſes done to the Teſtato. 0 . 
The ſeveral Ations an Adminiſtrator or Exe 
tor may have for Things done in the Life-time j 9 
of the Teſtator. | * 
. Before the Statute 4 Ed. 3. Cap. 7. al 

Executor could not have an Action of Treſpa\ 

for a Treſpaſs done to the Teſtator; but by 

that Statute he may have ſuch Action fa 

Goods and Chattels carried away in his Life · time 

and might recover Damages as the TeſtataM 

himſelf might have done if he had been living 
But though an Executor could not have ſuciil 
an Action at Common Law, yet he was noi 
without a proper Remedy; for if the Good 
were taken wrongfully from the Teſtator, hm 
might replevie them, or might bring an Adtiagl 
of Detinue ; but then the Goods muſt bl 
in Being, becauſe in that Action the Thin 
it ſelf was to be recovered, which might well 
be, for the Property was never out of the EI 
cutor. He may have an Action of Debt up 


on the Statute 2 Ed. 6. againſt the Defendant 


for not ſetting out Tythes in his Teſtator 


Time; for tho 'tis a Tort done to his Perſon, ye 
vent. 30. tis maintainable by the Equity of the Statur 
Fuſtice Ed. 3. x | 8 = 1] 
_ One Aldrich made Talbot Executor, and: died 


leaving Iſſue an Infant, and one Wolfe as Admin 
ſtrator,durante mmore tate, of the Infant,brought]|\ 
an Action of Debt in the C. B. againſt the De 
fendant for 40 l. de bonis Teftatoris nom Admini ſiru 
by Talbot nuper Executor of Aldrich. Et profen 
hic in Curia literas Teſtamentarias & literas Al 
miniſtratorias, The Defendant pleaded that 4 jg 
7188 


and Adminiſtrators. 
þ made Talbot Executor, who proved the 
ill, and made one Roblett his Executor, and 


a ed“, and that Roblett ought to bring the 
Scion. The Plaintiff replied, That Talbot did 


cad taken upon him the Executorſhip of Talbot, 
t he had refuſed to intermeddle with the 
Woods of Aldrich; and upon a Demurrer to this 
eplication, the Plaintiff had Judgment; and 
ona Writ of Error brought, it was objected, 
aat the Replication was ill, becauſe, when the 
laintiff in his Declaration, profert hic in Curia 
eras Teftamentarias, that implies, that the Will 
F 41r:ich was prov'd, therefore he cannot ſay 
his Replication that it was not proved: But 
judged, this is only Matter of Form and im- 
rtinent, becauſe the Plaintiff's Title is as 
aminiſtrator, which is in Diſaffirmance of the 
b robate of the Will. Palm. 153, Hedon verſus 
e. | | „ 
1 = Adminiſtrator, during the Abſence of V. R. 
bo was Executor) brought an Action of Debt 
42 Bond, but did not averr in his Declaration 


| | err where he was abſent, for it ſhall be intend- 
eis abſent. Adjudged that the Declaration 


ill. 1 Salk. 42, Slaughter verſus May. 
The Plaintiff, as Adminiſtrator to a Fems 


on of the Goods of the Wife, ought de jure 


be granted to the Huſband, who was then 
oft ing, (viz.) at ſuch a Place, &c. and upon a 
2 emurrer to this Plea, it was adjudged ill, be- 


D 2 


4 


i dt prove the Will of Aldrich; and tho Roblett 


at V. R. was abſent; tis true, he need not 


to be beyond Sea, but he muſt averr that 


overt, brought an Action of Debt on a Bond, 
Ec. The Defendant pleaded, that Adminiſtra- 


Eu till the Aniniſtration is repealed, the 2 
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zo 


"himſelf Adminiſtrator was Surpluſage : I. 
true he ſhould have averred, that the Defendafi 
did not pay the Money to V. R. whilſt living 
but this is cured by the Verdidt. 1 Vent. 11 


for tho the Execution ought not to have bet 
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Actions by Executors _ a 
tiff is rightful Adminiſtrator. 1 Mod. 23 
Davis verſus Cutts. \ 4 bl 
Aſſumpſit brought by the Plaintiff as Adm 
niſtrator of V. R. wherein he ſets forth, Tha 
he had formerly left ſo much Money in th 
Hands of the Defendant for the Uſe of the ſail 
Inteſtate V. R. and that in Conſideration then 
of, he (the Defendant) promiſed to the Plaintiff 
to pay it to the Inteſtate, or if ſhe died befo 
18 Years of Age, then to pay it to her Exeo 
tors or Adminiſtrators, &c. and ſhewed, tha 
ſhe died before 18 Years old, and that he hl 
not paid it to the Plaintiff as Adminiſtrataſ 
Sc. upon non aſſumpſit pleaded, the Plaintiff 
had a Verdict; and it was inſiſted in Arreſt iY 
Judgment, that this Action ought to have beef 
brought by the Plaintiff in his own Right, an 
not as Adminiſtrator, becauſe the Promiſe vi 
made to him; but adjudged, that the naming 
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Horneſey verſus Himmoc k. ,- 

An Adminiſtrator got Judgment on a Bon 
of the Inteſtate, and afterwards he himſe 
died Inteſtate, and Adminiſtration of his Goof 
was granted to Paſchall, who brought a Si 
Facias upon this Judgment againft the obliga 
and upon two Nihils returned, had Judgme 
and Execution, and the Money brought int 
Court: It was moved, that it might be deli 
vered to the Plaintiff Paſchall, which was done 


executed, becauſe the firſt Adminiſtrator dyin 


before it was executed, the Judgment becau = 


thereh 
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eby ineffectual; yet it was good until re- 

med by Writ of Error; and after it is re- 
ea, then, and not before, the Adminiſtra- 

of the Obligee may bring a new Action of 
bt upon this Bond; and this Execution by 

en hall, the Adminiſtrator of the firſt Admi- 

ni trator, cannot be pleaded in Bar to it, be- 

ce the Judgment being ineffectual, the Exe- 

oon muſt be ſo too. Palm. 443, Paſchall ver- 

Ware, Latch. 140. S. C. | 
/wmpft by the Plaintiff as Adminiſtrator, 

ata . and he did not conclude his Declaration 

ti ch a profert hic in Curia literas Teftamentarias , , 5 

& upon a Demurrer, Hales, Chief Juſtice, held 2 0 
gs to be Matter of Form, and that the Deca. 

ion was perfect without it; tis true there 

many Reſolutions to the contrary, but the 

nin ter Judgments are otherwiſe, 2 Sand. 402. 


gp verſus Villmott. 
ine to the Recovery of Rents Arrear in the Life of | 
_ GO the Teſtator. | 


Bon At Common Law an Executor or Admini- 

mid tor of Perſons dying ſeiſed of Rents, which 
0088) held either in Fee or Fee-tail, or for Life, 

no Remedy to recover the Arrears of ſuch 3. E. g. 

Ints, which were due in the Life-time of cap. 37. 
mei ir Teſtators; but now by the Statute 32 

ini 8. an Action of Debt is given in ſuch Caſes, 

de the Executor may diſtrein. 

zone But even after this Statute in ſome Caſes 

h Executor cannot diſtrein ; for if his Teſta- 

grant his Intereſt to another, and the 

antee had attorned, and then the Teftater 

_ his Executor cannot recover the Arrears of 

To D 3 „ 
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Rent by Virtue of this Statute, becauſe they 
are loſt by the granting over his Eſtate, and 
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were not due to the Teſtator at the Time of hi 
Death; and. the Statute is expreſs, that the 
Executor ſhall recover in as large and ample Man. 
ner as the Teflator might, who, as this Caſe i, nn 

could not recover at all; and, by Conſequence, i 
his Executor cannot recover ſuch Arrears : And 
_ * ſoit was adjudged in Andrew Ognell's Caſe. 
Rep. 4s, But if a Man grant a Rent-Charge for Lif Wi 
ont of his Land, and the Rent is Arrear, and 
afterwards he makes a Feoffment of thoſe i 
Lands to R. B. and the Rent is likewiſe Arrear Wn 

in his Time; and then R. B. makes another 

Feoffment to V. N. and the Rent is alſo Arreat il 

in his Time, and the Grantee for Life of the 
Rent dieth, his Executor ſhall have an Action 
of Debt againſt every one of them, for the 
Rent which was in Arrear in their reſpective 
Lilling- Times, the Reaſon is, qui ſentit commodum ſen Willi 

— " tire debet & onus. F 3 
74259" This Statute extends to Inheritances, or to 
Freehold for Life; and therefore where a Rent 
was granted for a certain Term of Tears, if the AG 
rantee live fo long, and tis Arrear in his Life: 
m_— time, his Executor cannot diſtrein for the Rent 

1 after his Death, becauſe this Caſe is out of the 
47: Statute; for that provides a Remedy, only 
T where the Teſtator died ſeiſed of the Rent 
either in Fee, Tail, or for Life; and tis not 
within the Equity of the Statute, though the 

Rent was determinable on Life. | 

Laſtly, There are ſome Niceties in N 
in Debt for Rent, incurred in the Life- time 0 
the Teſtator; for where it was quod cum (the 
3 | Teſtata) 
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bi and AdminiSrators. 
ass dimiſſſet, &c. reverſiane inde to the 
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ley 

and aintiff, this might be a Reverſion in Fee, and 
his Wen the Rent doth not belong to the Executor, 
the Hut to the Heir; he ſhould have declared, quod 
lan. n (the Teſtator) poſſeſionat, fuit of a Term for 
1s, WW cars, &c. and being ſo poſſeſſed, did demiſe. 
ace, ie ſame; but the other was held good after a 
\nd AW erdict, though it would have been otherwiſe 


pon a Demurrer; for if it had not been a Rever- 
on of a Term, then it ſhall be intended, that 
pon nil debet pleaded, the Jury would have 


1ſt ound for the Defendant. | | 
rear There have been many Debates concern- Whether he 
her ng the Charge upon Executors and Admini- _ oe 
rear rators, after the Aſſignment of their reſpective 750 
the Mights. | . — 
tion And firſt concerning a Stock of Cattle, if a PE In- 


Leaſe is made of them, or any other perſonal 


tive hing, and the Leſſee covenants for himſelf and 
ſen is Aſſigns, to deliver the Cattle or Goods at 
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the End of the Term, in as good a Condition 


tereſt, | 
*Spencer's 
Caſe, 5 
Rep. 16. b. 


0 4 as he found them, or to pay ſo much Money, 
dent nd afterwards the Leſſee aſſigns the Term 
the end the Stock; the Aſſignee is not bound by 
ife⸗ | his Covenant, becauſe tis a perſonal Con- 


ract between the Leſſor and the Leſſee, and 


the it here is no Privity between the Leſſor and the 
ny Aſſignee in Reſpect of the Reverſion; and 
ent therefore it binds only the Leſſee and his Exe- 


ſent him; this is the third Reſolution in Spen- 
Wcer's Caſe. EO, 

Then as for Rent-Arrear after the Aſſign- 
ment of the Term, one of the firſt Caſes hap- 


D 4 pened 


Weutors or Adminiſtrators, becauſe they repre- 
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Marrow pened Anno 41 Eliz. and it was an Aion, f 

verſus Tur, Debt againſt the Defendant, as Adminiſtrator Al 

Ei 5 for Rent-Arrear upon a Leaſe made to the In- 

Moor 600. teſtate, and incurred after his Death. The Ad. 
citedin miniſtrator pleaded, that before the Rent be. 

came due, he aſigned the Term to another; and 

Rep. 24. that the Plaintiff, knowing the Aſſignment, Wn 

* Wicch- had X accepted the Rent from the Aſſignee ; and 
dott ver- upon Demurrer to this Plea it was held, that WA 

| _— the Adminiſtrator was not chargeable after the 

1 Ro?” Afignment : But the Reaſon may be, becauſe he 

Rep. 389. pleaded that the Plaintiff had accepted the Rent 
f the Aſſignee, which imports, that the Leſſor 

had accepted him to be his Tenant. + 

ft Overton *Tis true, two Years before, a + Prebendary made 

_— a Leaſe tendering Rent, the Leſſee died, bu 

Cro. Eliz. Executor aſſigned the Term, the Prebendary reſigned, 
555 and a new one was made, who brought an 
. 20- Action of Debt againſt the Executor of the Leſſee, 
Co. Eur for Rent due and incurred after the Aſignment, Wil 
122. and adjudged, that it did not lie; for the Exe. 

cutor would have been chargeable, not upon a 

Privity of Contract, but upon a Privity in 

Law, as having the Eſtate if he had not aſſign 

ed the Term; but by the Aſſignment, the Pri. 

vity of Eſtate was removed, and therefore the 

Action would not lie againſt him. =_— 

But Mr. Noy ſaid, this Caſe was never ad-. 

Latch 262 judged, for Popham and Fenner were always a. 

gainſt it; beſides, the Leſſor being a Prebendary, 

which is a ſingle Corporation, the perſonal 

Contract was determined by his Death, and 

would not go to his Succeſfor, for tis good for 

no longer than his Life, becauſe he cannot 

make a Leaſe for a longer Term. And laſtly, 

it was brought in the Debet and Detinet, by the 

ſucceeding 


and againſt them. 


f ceeding Prebendary, upon a Leaſe made by his 
tor ¶edeceſſor; and in ſuch Caſe an Aſſignment 
In- uld be a Bar to the Action. : 
\d. Tis to be obſerved in the Caſe of Overton - 


a ada, That the Executor of the Leſſee aſ- 
ned the Term; but that if the Leſſee bimſelf Walker 
WE afligncd it, the Privity of Contract would gate 
oe ſtill remained, though the Privity of — 
ctate was removed by his own Act; and not- 3 Rep: 24: 
WS ithitanding his Aſſignment, he ſhall be al- | 
Ways chargeable to the Leſſor for Rent due 

ad incurred, as well after the Aſſignment, as 
fore; that is, he ſhall be chargeable during 
lie; for if he die, his Executors ſhall not 


ade ic liable for any Rent due afterwards, becauſe 
bis Sy his Death the perſonal Privity of Contract 


WE to the Aion of Debt, is determined: And | 
is my Lord Coke tells us, was reſolved by the 3 Rep. 24. 
hole Court in the aforeſaid Caſe of Overton * . 


ſee, 

ent, d Syddal. r 

:xc- is true, Juſtice Croke, in Marrow and Tur- 
n 2 W's Caſe, tells us, That the Reſolution in 
in er's Caſe is not Law, viz. that the Leſſee 
ign- n ſelf is not chargeable with the Rent after 
Pri- ne Ailignment of the Term. He gives no 
the eaſon for it; but tis probable it may be be- 


l auſe the Contract between the Leſſor and the 


ad- Ceſſee to pay the Rent, is a real Contract, and 
s . nnexed to the Eſtate, and therefore follows the 
ary, and out of which the Rent is to iſſue, and 


Moth not concern the Perſon of the Leſſee, but 
and In reſpect of the Eſtate which he hath in that 


| for and; when he hath parted with that Eſtate 
not hich ſavoured of the Realty, it goes away 
Uy, with the Land to which it ws annexed, = ** 
the But 


ling 


— 


4 


the Life of the Leſſee, and after he hath aſi½⁴,¹L,j ] 
the Term, but continues after his Death be. 
tween the Leſſor and the Adminiſtrator of the 
Leſſee; for in Helier verſus Caſbard's Caſe, an 
Action of Debt was brought by the Leſſor 
ainſt the Adminiſtrator of the Leſſee, who 

pleaded, that before the Rent became due, he h 
_ aſſigned the Term to another, and upon De- 
murrer, the Plaintiff had Judgment; for it was 
adjudged, that the Privity of Contract ſtill re. 
mained between the Leſſor and the Adminiſtra- 
tor of the Leſſee, and he ſhall be charged 
upon that Contract of his Inteſtate in an 
Action of Debt in the Detinet, ſo far as he 
hath Aſſets, and this after the Aſſignment of 


 Helier 
verſus 
Caſbard, 
Sid. 266. 
1 Lev. 127. 
2 Vent. 


209. 


Cogghill 
verſus 
Freelove, 2 
Vent. 20g, 
3 Mod, 
325. 
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But it hath been otherwiſe adjudged of late; 
viz. that the Privity of Contract doth not only 


remain between the Leſſor and Leſſee during 


the Term. 


And ſoit was adjudged Anno 3 Wills, viz. an 
Action of Debt in the Detinet was brought a- 
gainſt the Defendant as Adminiſtratrix to her 


Huſband ; ſhe pleaded, That after Adminiſtra- 
tion granted, and before any Rent became 
due, ſhe aſigned her Eſtate and Intereſt to ano- 


ther, who entered, and was poſleſſed, and that 
the Plaintiff had Notice of the Aſignment before 
the Action brought; and upon Demurrer it was 
adjudged for the Plaintiff, becanſe the Action 


being brought in the Detinet, the Aſſignment is 
no good Plea ; for the Adminiſtratrix is charge- 
able upon the Contra& of the Inteſtate, and 
liable as far as ſhe hath Aſſets. 

There is no Difference between this Caſe, 
and that of Helier and Caſbard; but only in 
this Caſe the Defendant pleaded, That the 


Plaintiff 


c 


2 7 4 


F 


F . IE 2 I 
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N and againſt them. 
aintiff had Notice of the Aſſgnment before the 


2, | 

y I ion brought; and tis to be obſerved, That 
2 ll thoſe Actions were brought againſt Executors 
:1 d Adminiſtrators of Leſſees for Years, after 
e. hey had aſſigned their Intereſt. 
e But about the ſame Time that this laſt Caſe 
n happened, viz Anno 2 Villi, the Remedy to 
xx recover Rent reſerved upon a Leaſe, was ex- 


0 ho * N : 
e brought by the Leſſor againſt the Aſſignee of the 
e- xecutrix of the Leſſee. And Serjeant Levintz Pitcher 
25 tells us, it was an Action of Debt for Rent; but verſ To- 


in that he was miſtaken, for it was an Action 


no 5 N Oo 
= 


aſſigned all his Intereſt in the Term to one 
Fames Mott, who, by Virtue thereof, entered, 
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n and was ſtill poſſeſſed. And upon Demurrer to 
a- [this Plea, two Judges of the Common-Pleas were 
er NMof Opinion, That becanſe the Defendant had 
a- not pleaded that the Plaintiff had Notice of 
12 this Aſſignment, or that he had accepted the 
Rent from Mott, it was not a perfect and ab- 


: ſolute Aſſignment to deſtroy the Privity of Eſtate, 


re which was between the Leſſor and the Aſignee; 
but that notwithſtanding ſuch Aſſiznment, he 
n 8 {Hl continued Tenant as to the Payment of 


the Rent, and muſt continue ſo until the Plain- 
tiff had Notice of the Aſſignment; but upon a 


d Vrit of Error brought, the Judgment in the 


Common-Pleas was reverſed, becauſe the Privity 

c, of Contract being gone by the Aſſignment of 
n the Executor bimſeif before any Rent due; and 
e the Privity of Eſtate being likewiſe gone, by 
| | tne 


St cnded a little farther ; for the Action was 


43 


vey 3Lev. 


of Covenant brought againſt the Defendant Tovey — — 
as Aſignee of Suſanna Gill, who was Executrix 4 Mod. 71. 
of Richard Gill the Leſſee. The Defendant = Shore 
pleaded, That before the Rent became due, he 337 


81. 
Ie 
-—- 


Slade 


*' |} 
WY 
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the Aſſignment of the Aſſignee of the Exe. 


cutor, nothing remained to ſupport this Action, 


(C) Of Actions on the Caſe brought againſt 
them upon the ſimple Contra of the Teſtator or i 


Iuteſtate. 


Action againſt the Adminiſtrator; and the 


Plaintiff did not ſet forth that Adminiſtra. 


tion was granted to the Defendant, adjudged 


an incurable Fault; for tho' the Plaintiff need 
not ſhew by whom it was granted, yet tis ab- 
ſolutely neceſlary to ſet forth that it was grant. 
ed to him, that he may be charged in an Action. 
2 Vent. 84. Bracton verſus Liſter. obs 
It hath been a Queſtion, Whether an Action 
on the Caſe would lie againſt an Executor upon 
the ſimple Contract of the Teſtator? And in 
Norwood Norwood and Read's Caſe, Anne 4 © 5 Phil. & 


verſus 


Read, Mar. it was adjudged, that ſuch Action would L 


8 Ry 

Com. 181. But the Law was not ſettled by that Judg- 
>erſw ment, for * Anno 44 Eliz. there was a very ſo- 
Morley, lemn and contrary Reſolution, viz. the Chief 
vel. 20. 4 Juſtice Popham declared it to be the Opinion 
Rep. 93. of all the Judges in England, that an Adtion on 
F Becauſe the Caſe would not lie againſt an Executor, for 


there were 


different O. a Debt due upon a ſimple Contract of the Te- 1 


pinions as to ſtator. 


zhizMatter, About nine Years before that Time, there 


us 5 Ty was a Diſtinction made between a Promiſe of 


male an the Teſtator to pay a certain Sum of Money, 
Exchequer and his Promiſe to do any collateral Act; that 
3 i, in the firſt Caſe an Action of Debt did lie a- 
was pine Zainſt the Executor, becauſe where the Sum 
werſus | | | way 


Hide, 


Fl 


N and again them. 8 45 
cs certain, the Promiſe to pay it: made it a 


_ | . © * 
N. nut there are other Opinions, that an Indebi- 15 Ed. 4. 


x ; je 1 6, 25. 
„ Aſſumpſit will not lie againſt the Executor, 36 25. 
Nr 2 Debt created by the ſimple Contract of 8 


Ihe Teftator, becauſe the Teſtator himſelf cheram, 
night have waged his Law, if ſuch Action had Cro. Eliz. 
een brought againſt him; for where the De- 474. Serle 


1 ö . . . - verſus 

he end is certain, as tis always in an Action of nale n. 
a ebt, there the Defendant may wage his Law, Eliz. 4595 
- ich he cannot do in an Action on the Caſe, for 557: 1 

el 


Wt heſe are Adtiones injuriarum & contra pacem, and And 182. 
he Damages to be recovered for a Breach of 
Promiſe, are always uncertain, till made other- 
Wiſe by a Verdict; and therefore the Defen- 
ant cannot wage his Law, becauſe 'tis im- 


ion 9 poſſible for him to make Oath that he hath paid, 
on hen he cannot tell what is due. 
in 


Debt againſt an Executor upon an Award 
ade againſt his Teſtator, adjudged that the 
Action would not lie, becauſe the Teſtator 
ight have waged his Law. Cro. Eliz. 557. 


J. ampton verſus Boyer. | | 
lo. = 1 2dmit that in Slade's Caſe before mentioned, 
- Ws reported by my Lord Coke, it was held, that 
on 


an Action of Debt, and likewiſe an Action on the 
aſe, would lie againſt an Executor for a Debt 

due upon a ſimple Contract of the Teſtator, and 

that the Plaintiff might have either of theſe 

Actions at his Election; and the Reaſon given 

= why he might have an Action on the Caſe was, 

WT That every Contract executory, implies a Pro- 


J 1 
, 


27 
z 


7 


, } 
4 
| 
1 
; 


, miſe; for when a Man agrees to pay Money, or 
- to deliver a Thing, he promiſes to pay or to de- 


liver it; this my Lord Vaughan calls a falſe vaugh. 
| Gloſs, purpoſely invented to turn A@iors o Rep. 101, 
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1 Debt into Actions on the Caſe, to whoſe Opinion MM 


I muſt oppoſe the Reaſons of my Lord Cole, 


if 


ot 
* 
2 YL 


by 


1 
pinchi- and of fix other Judges in Pinchion's Caſe, (viz.) 
| 28 It cannot be denied but that after the Death of yn 
9 Re e. the Teſtator, the Debt or Duty ſtill remains, np 
P- * I, * — ml 
and ttis generally agreed, That an Action of 
£ Debt would not lie againſt an Executor upon Wil 
the ſimple Contract of the Teſtator, becauſe in 


that Action the Teſtator might have waged his 


1 

A 

+ 

"3.3 
"368 
3 

* 

= 
5.7 


1 
Sas 

928 
19 
8 
72 
7 
©» 39g 
7/2 hy z ( 
7 


J 


Law; and tis a Rule, that the Executor ſhall El 


never be charged where the Teſtator might 

have waged his Law. 3 | 

No if an Aion on the Caſe ſhould not lie 
againſt him, then the Creditor would be with- 
out any Manner of Remedy, which would be - 

| 


} 


1 
= 
Tl 
"361 
A! 
„ 
F 
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an 3 Defect in the Law, and for that 
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Reaſon the Judges in Pinchion's Caſe held, That 
every Contract executory implied a Promiſe, 
upon which an Action on the Caſe might be 
founded; and that in ſuch Action, the Teſtator, i 
if he had been living, could not have waged il 
his Law; therefore it follows, that his Executot 
ſhall be charged in that Action, otherwiſe the 
Law would be deficient. | | 

The Caſe of Pinchion before mentioned was WF 

_ adjudged in the King's-Bench in the very next WWF 
Year after Kercher's Caſe, viz. That an Adi 
on the Eaſe would lie, and it was afterwards 
affirmed in the Exchequer Chamber upon a Writ 

of Error; and tis probable, that becauſe there 
were Variety of Opinions before that Time, 
my Lord Coke bid the Students obſerve, That 
. _ then adjudged by all the Judges of Eg: 

and. | | 
And about 11 Years afterwards, the Diſtin- 
ction was denied between a Promiſe of the 

| : Teſtato! 
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epore in the ſame Court; and that Judgment 


eſtator to pay a certain Sum of Money, and Fawcete 


: 1 1 1 ver iis 
is Promiſe to do a collateral Act; and it was — 


judged, that there was no Difference between Co. 662. 


ofe Promiſes as to an Action on the Caſe to be Jones 16. 


Wrought againſt the Executor, but that in either Palm. 329. 


aſe the Action was maintainable. 


The ſame Point was adjudged ſeven Years — 
as likewiſe affirmed in the Exchequer- Chamber, W 


here the Judges were all of the ſame Opinion, Rep. 266. 


ET hat there was no Difference between a Pro- 


iſe to pay a Debt certain, and a Promiſe to 


o a collateral Act, which was uncertain, and 
eſted only in Damages, if the Promiſe was 
Broken in the Life-time of the Teſtator; for 
gn both Caſes his Executor ſhall be charged in 
n Action on the Caſe. | 


And here it may not be improper to men- 


oon the Statute of Frauds, made Anno 29. Car. 29 Car. 2. 
WE. cap. 3. I mean that Paragraph by which tis *F 3˙ 
Enacted, That 10 Action ſhall be brought to charge 
Executor or Adminiſirator upon a ſpecial Pro- 

ie to anſwer Damages out of his own Eſtate, or 


o charge the Nefendant, upon any Promiſe, to 


fuer for the Debt or Miſcarriage of another, 
c. unleſs the Agreement upon which the Action is 
Wrought is put into Vriting, or ſome Memorandum, 
pr Note thereof, and ſigned by the Party to be charg- 
4 therewith, or by ſome other Perſon authorized by 
Pin. . 


— 


In a ſpecial Verdict the Caſe was, Leſſee for 


ears died, leaving Rent in Arrear; his Wi- 
ou promiſed the Leſſor, that in Conſideration 
e would permit her to enjoy the Lands till 
Lady Day, and to remove ſeveral Goods, c. 
Ihe would pay the Rent Arrear in the Life- 


time 
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L 


was no Memorandum of this Matter in Writing 


adjudged, that the Promiſe being void in Par, | 1 


time of her Huſband, which was 160 l. as ali 
200 l. more. The Queſtion was, ſince ther 


* 


NY 


Whether the promiſe was good or no? For t 
Statute 29 Car. 2. expreſsly enats, That no AG 
ſhall be brought to charge an Executor or Admin 

ftrator on any ſpecial Promiſe to anſwer out of lil 
own Eſtate, or upon any Promiſe to anſwer for tv 
Debt, Default, or Miſcarriage of another, ul 

the Agreement, or ſome Memorandum thereof, 


= 


put in Writing. Now it was inſiſted for ti: 


Plaintiff, that tho the Promiſe might be voii 
as to the Payment of the 1601. (which ſhe hall 
actually paid) becauſe that was the Debt of hall 

Huſband, and not put into Writing, yet it wal 
good as to the 200 l. becauſe it was upon a go 
Conſideration, and for her proper Debt: Bu 


"tis void in the whole, becauſe this is an entirl 
Agreement, and the Action is brought for boi 
Sums, and could not be brought otherwiſe, wit: 
out varying from the Promiſe it ſelf, 2 Ven 
223. Lord Lexington verſus Clerke. MR 

Error to reverſe a Judgment in an infer 
Court, againſt an Error wherein the Plaintiff 
declared upon a nutuaſſet by the Teſtator. T 
Error was, That Debt would not lie againſt a 
Executor upon a ſimple Contract of his Teſt: 
tor; beſides, mutuaſſet properly ſignifies to lend; 
ſo that the Teſtator did lend, and not borrovi 
the Money: It ſhould have been mutuatus eſſet 
but adjudged, that tis too late to object thi 
Matter after Judgment, and mutuaſſet may bi 
as well expounded to borrow as to lend. 1 Vet PP! 
109. Adams verſus Guy, 2 Sand. 291. S. C. gue 


Having | 


and againſt thm 49 


9 4 aving given this Account of Actions on the 
en brought againſt Adminiſtrators and Exe- 
. upo! Ie Contract of the Teſtators, 
no rs upon the ſimple Contract of the Teſtators, 
aun mention ſomething of Actions of Debt —_ E” 
ncht againſt them — 
m here are many Inſtances in our Books of 


Adions of Debt brought againſt Executors ; 


1 tho” tis generally held, that they are not 

e maintained, yet the Defendants may be 
ged, or not, according as they plead ; for if | 

the Defendant Demurs to ſuch Declaration in Hughs ver- 

oo: the Action muſt be abated ; but if he plead *. Robo. 

hat, and 'tis found againſt him, then he hath Pork? 153 


the Benefit of the Law: 0rd. Elia. 

wa ometime afterwards it was held, That not. 302. 
ſtanding ſuch Plea, and tho' tis found a- 

ſt the Defendant, yet the Judges ought to 

ee the Writ ex Offcio. 1 

tin or Anno 31 Eliz. an Action of Debt was Hughſon 


ought againſt an Adminiſtrator upon a ſimple — os 
0-27 of the Inteſtate, the Defendant pleaded gli 127. 


e adminiſtravit, and it was found againſt him, 1 ana:184, 
the Plaintiff could not have Judgment, be- 1Leon:65. 
re an Action of Debt would not lie againſt Gold x06. 
Executor at Common Law upon a ſimple 
T rtract of his Teſtator, and where the Action 
I mproper, and not ſufficient to charge the De- 
dant, the Court ex officio ought to abate the 
it: And fo are the Caſes in the old Books, Bro. Fxor. 
cron not very clear, the Law being ſtill doubt- plito S. 
in this Point. | 
For about five Years after the Judgment in 
v /s Caſe, the like AGion of Debt was Germin 
ogmht againſt an Executor, who pleaded ne 1 wy 
| : 6 6 olls, Cro, 
ques Executor, and it was found againſt him; liz. 425. 
| 1 | and Moor 366. 


* 8 | 

Fo Actions by Adminiſtrators, &c. 
and in that Caſe the Plaintiff had Judgment, 
becauſe the Defendant by his Plea did admit 
there was ſuch a Contract, and therefore tis 
_ reaſonable he ſhould be charged with it, but 
Serjeant Moor, who reports the ſame Caſe, tells 

us, That Norwood s Cafe was denied to be Law, 
and that tho the Executor had pleaded, and 
did not take any Advantage by a Demurrer to 

the Declaration, yet the Court perceiving that 
an Action of Debt would not lie againſt him, 
they ought to give Judgment againſt the Plain. 
tiff ex Officio. 3 5 1 
Morgan But now the Law is ſettled as to this Matter, Wl 
verſus (vix.) That if the Defendant demur to ſuch De-. 


Green, claration, he muſt have judgment; but it he 


' 
5. 3 will plead to it, then he hath taken Notice of f 
Rep. 223. the Debt, and hath in a Manner conſeſſed it, 5 
Palmer eſpecially if he 7 plene Adminiſtravit; and 
1 in ſuch Caſe, if tis found againſt him, the f 

Sid. 332. Plaintiff ſhall have TOs. — 
Actions f Covenants are diſtinguiſned into expreſs Co- 7 
Covenant. venants, in which the Executor himſelf is 

named, and into Covenants in Law, wherein 
he is not named; but in both Caſes tis held, 

that he is liable to the Action of Covenant; t 
+ Howſe and an Action of Debt may be brought againſt : 
verſw him for Rent Arrear after the Death of the F 
N. Leſſee, tho' he never enter into the Land, be- 4 
© 7®3 cauſe he repreſents the Perſon of the Teftator, , 
Newton || It -hath been a Queſtion, Whether the h 
- + 6 Words Tielding and Paying, &c. make an er 1 
Stiles 38). preſs Covenant, or a Covenant in Law? For 8 
** porter thoſe Words are ſeemingly the Words of the 0 
verſus Loeſſor, and not of the Leffee, but by Con. of 
Swetnams ſtruction of Law; but it was * adjudged, That " 


0 Stiles 406. thoſe 


* 


and againſ} them. 


maoſe Words made an expreſs Covenant; for they 
a | comprehended the Agreement of both Parties; 


and that there was no Difference between an 
expreſs Covenant, and a Covenant in Law, 


1 3 eſpecially when it related to Payment of 


Rent, or to any Thing which ariſeth out of the 


Land. f | 3 
But the Executor is bound by the perſonal 


Covenant of the Teſtator, which doth not re- 
late to the Payment of Rent, and wherein he 


was never named, as for Inſtance: . The 
Teſtator covenanted to teach an Apprentice his 
Trade, and then died; an Action of Covenant 
was brought againſt his Executor, and it was 
inſiſted, after a Verdict for the Plaintiff, that 
this was a perſonal Covenant of the Teſtator, 
and did not bind his Executor, but only himſelf 


W during his Life; but adjudged, That it likewiſe 


verſus 
Hull, x 


Walker 


* 


4 ; 


Lev. 177. 


bound his Executor; for he ought to ſee the 


Apprentice ſhould be taught his Trade, and if 


he was not of that Trade himſelf, to affigti 
him to another that was. S 1 
Now as to expreſs Covenants of the Teſta- 
tor which run with the Laud, the Executor is 
always chargeable with them, even after 
the Aſſignment of the Term, and after the 
Acceptance of the Rent by the Leſſor or his 


Aſſigns, viz. the Leſſee for Years covenanted pre ver- 


to Repair, &c. the Leſſor aſſigned the Rever- ſ Cum- 
ſion, and the Leſſee aſſigned the Term, and berland, 2 


IO. 521. 


the Aſignee of the Reverſion brought an Action 
of Covenant againſt the Executor of the Leſſee 
for a Breach of Covenant after the Aſſignment 
of the Term, adjudged that it lay, it being 
upon an expreſs Covenant, which runs with 


2 Roll. 
Rep. 63. 


the Land, by which the Covenantor himſelf; 


E 2 g | and 


| 5 2 

But not the 
Aſfignee of 

an Execu- 
tor, after 

bn 

. aſſigned the 
Term, and 
o it was. * 
held in Pit- 
cher and 
Tove y's 

Caſe, 1 
Salk, 81. 
*>2 H. 8. 


cap. 34. 


cauſe he was neither Party or Privy to the Co- 


Covenant againſt H. for non Payment of the 
100 l. to B. in his Life-time ; it was adjudged, 


Batche- 
lour ver ſu⸗ 
Gage, Cro. 
Car. 188. 
Jones 223. 


H. on the other Part, and it was agreed, that 


and not for 2 of Rent or for Repairing, 
e 


Actions by Executors, = - 


and his Executors likewiſe, are always made 
liable to anſwer it, ſo long as they have aw Wl 

Aſſets; not by Reaſon of any Privity of Co- Wl 
tract, but by the Covenant it ſelf, and by Vir- Wn 
tue of the Statute 32 H. 8. which gives the Wil 
Aſignes of a Reverſion the ſame Benefit and Ad 
vantage by Action againſt the Executors of the ll 
Leſſee, for not performing the Covenants contained 
in the-Leaſe, as the 2 themſelves might have 
bad and enjoyed, if no ſuch Afignment had been 
made; and this was to remedy a Defect in the 
Common Law for before that Time an Aſſignee Ii 
of a Reverſion could not have that Benefit, be. 


1 3 
8 Y a D —— 


venant. 
A. and B. covenanted on the one Part, and 


SO => kd 9) Q ww 


H. enter into a Bond to pay 100 l. to B. who died, 
and his Adminiſtrator brought an Action of | 


wy 


that the Action would not lye becauſe he was 
not Party to the Indenture; but it ought to be 
brought by A. Telv. 177. Rolls verſus JIates. 

But an Executor is bound by the expreſs 
Covenant of his Teſtator, tho *tis collateral 


ri WM SH 


S 


(viz) the Leſſee covenanted for himſelf, his 


Executors and Aſſigns, not to ere& any Build- 
ing on the Land to the Prejudice of the Leſſor, - 
and afterwards the Leſſee aſigned the Term and un 
died, the Leſſor accepted the Rent of the Aſigne, 105 
and notwithſtanding that Acceptance, brought bh 
an Action of Covenant againſt the Executor of Wi © 
the Leſſee; it was objected that this Action De 


would not lie, becauſe by the Aſſignment K 
1 the 


and againſt them. 53 

WS the Term, and the Acceptance of the Rent, the 
privity of Contract was determined; but ad- 

judged, That neither the one or the other ſhall 
bar the Leſſor from an Action againſt an Exe- 
(tor of the Leſſee upon his expreſs Covenant 
made in his Life-time. | 
Amo I Villi 3. this Action was extended a 
little farther; for the Law being ſettled, That 


it would lie againſt the Executor himſelf upon 

„an expreſs Covenant of the Teftator, it was then 

e brought againſt the Aſignee of ſuch Executor: 

e The Caſe was thus: db, | 

„J. The Biſhop of Vinton made a Leaſe to Morley 

„N for 21 Years, and died; the Leſſee aſigu- pee. 
ed the Term, and the Aſignee made his Executor Vent. 56. 

4 and died; then the Executor of the ſucceeding 

t RE Biſhop brought an Action of Covenant againſt 

the Executor of the Aſignee, who was Executor 

of of the Leſſee, and laid the Breach for not re- 


W pairing in the Life-time of the ſaid ſucceeding Bi- 
ſhop; and adjudged, that he was entitled to the 
Action, tho' the Covenant was made with the 
preceding Biſhop, and tho' it was againſt the 
Executor of the Aſſignee, which ſaid Aſſignee 


vas Executor to the Leſſee as aforeſaid. 

. Adtio perſonalis, whether moritur cum Ferſond. 

nl D) Tis often mentioned in our Books, That 

r. io per ſonalis moritur cum perſond ; now as to 

1d this Matter it is to be confidered, that there 

, are ſeveral Sorts of perſonal. Actions, (viz.) See Tie. 

ve BY ſome which ariſe ex contractu, others, quaſi ex 22 | 
of {MY <nrtr an, and ſome which ariſe ex maleſſcio; j, x... 
bon now moſt Actions which ariſe by Contract, as ors. 

of Debt, Covenant, c. an Executor might main- 
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54 Actions by A miniſtrators, &e. 


tain at Common Law after the Death of his 
Teſtator, for theſe are Actions which ſurvive i 
tis true, an Action of Accompt may be, and is 
uſually upon a ContraZ, but an Executor could 
not have that Action for an Accompt to be 
made to his Teſtator before the Statute ef. 2. , 
cap. 23. for Want of Privity ; he might like. 
cap. 23 a ; 8 
wiſe have Actions which relate to a Contract, 
but not Actions which ariſe ex maleficio, as 
Treſpaſs Vi && arms, Battery, & c. for a Trel- 
paſs or Battery done to his Teſtator ; and there. : 
Maſon fore, where an Executor brought an Action on WM: 
verſus the Caſe for an Eſcape upon meſne Proceſs com. 
Dixon, mitted in the Life-time of his Teſtator, the 
| 11773" Court was divided, whether ſuch Action could {iſ 
3 be maintained, becauſe it was grounded upon 
Cro. Ja. the Tort of the Officer, who ſuffered the Eſcape, 
419, it was agreed, That if the Party had been in 
= pe Execution, and eſcaped, the Executor might 
verſus, have the Action, becauſe by ſuch Eſcape the 
Mayner. Sheriff is become Debtor ; but being committed 
upon meſne Proceſs, the Action is not given to 
4 Ed. 3. the Executor by the Statute Ed. 3. becauſe that 
. 7 provides a Remedy only by Action of Treſpaſs, 
where the Goods or Chattels of the Teſtator are 
carried away in his Life. time, and not for any 
Thing which ariſes ex maleficzo ; but two Judges 
were of Opinion, that tho' this was a Tort in 
the Life-time of the Teſtator, yet it was not 
done to his Per ſon, but to his Eſtate; and for 
that Reaſon the Action would lie by his Execu- 
tor, and that by the Equity of the Statute 4 El. 
WES 3. de honis aſportatis in vita Teflators, 
105 And with this ſome late Reſolutions do # 
Carey, 1 Bree, (viz) a Sheriff made a falſe Retorn in 
Salk. 12. the Life-time of the Teſtator, (viz.) that he 
4Mod.403, LE levied 


7 


and againſt them. 55 


evied only ſo much, when, in Truth, he had 
cally levied more; the Executor brought an 
cirion on the Cafe for this falſe Retorn, and 
adjudged that it lay; for this was not an Inju- 
y done to the Perſon of the Teſtator, for then 
oritur cum perſond, but it was an Injury to his 
ac. — . 
= The Diſtinction ſeems to be as reaſonable 
here the Injury is done by the Te/ator, as 
here tis done to him; for if tis done by 
in to the Eſtate of another, his Executor in 
uſtice ought to be charged as far as he hath 
aſſets; and ſo it was decreed by my Lord Chan- 2 Ch. Rep. 


e ellor Finch, Anno 28 Car. 2. even againſt an- 77 

d rrecutor of an Executor, who had waſted the f 

n Goods of the firſt Teſtator, even before any Sir Brian 
c, Statute was made for that Purpoſe, | 2 

n WS Tis fo likewiſe by the Spiritual Law; for if N 3 
t Parſon or Vicar ſuffer the Buildings which he — 
e bath in Right of the Church to he in decay, his 

d Fxecutor is liable to Dilapidations. 


J admit the old Books are, That if the Te- { 


0 

at ator commit a Treſpaſs, either upon the Per- 

's, ſon. Goods, or Lands of another, and dies, no Tooley 
re Action lies apaintt his Executor, tho' he hath ve 


Wind- 


ats, becauſe adio perſonalis moritur cum per- ham, Oro. 
, which is true, where the Injury is done Elia. 206. 
in io bis Perſon, but not to his Goods or Eſtate, as | 


aforeſaid. | | 

is alſo true, that where the Teſtator had Spurſtow 
Wa judgment, and a Fi. fa. by Virtue whereof e 
the Sheriff levied the Debt, but did not retorn Cro. Oln. 
the Veit, or pay the Money; this was held to 297. Roll 
* be a perſonal Wrong done to him, for which Abr. 973. 
in Ws Executor could have no Action on the Caſe 
he WY 222:nſt the Sheriff; and my Lord Rolls tells us, 


el —1 4 That 


_ Juſtice, have left us very nice Diſtinctions to 


levied Money upon an Execution, and did not 


Stratin 

verſes 
Farmer, 

- in Roll. 

Abr. 912. 


intelligible; for let the Ground of the oo 
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Action it muſt be, ſince Juſtice Croke in the ſame 
Caſe tells us, That he could have no Action on 
the Caſe, either at Common Law, or by Virtue 
of the Statute, 4 Ed. 3. =_ 

Now certainly the not retorning the Writ, WW 
and not paying the Money to the Teftator, à . 
no more an Injury done to his Perſon, than WW 
making a falſe Retorn in his Life-time ; and 
that hath been adjudged not to be a perſonal 
Wrong, but an Injury to his Eſtate, as it ay 
pears by a late Judgment before recited. 5 
But the Judges in former Days being not 
willing to break thro this Rule to come at 


ro = > „ A „ „ — mam Ay 


— 


ſupport the Action of an Executor, as well 
where the Eſcape was upon meſne Proceſs in the 
Life-time of the Teſtator, as where the Sheriff 


=> 


pay it; for in the firſt Caſe, tho? they would 
not allow that the Executor ſhould have an 
Action on the Caſe, where the Eſcape was upon 
meſne Proceſs in the Lite-time of the Teſtator, i 
yet if that meſue Proceſs was for Debt, and the 
Party eſcaped, then the Executor might have 
an Action on the Caſe, becauſe that Action 
ſhall be taken to be of the ſame Nature with 
the original Action of Debt, and fo within the 
Equity of the Statute, 4 Ed. 3, 

My Lord Rolls, who reports this Caſe, tells | 
us dubitatur, and well it might, for tis ſcarce 


RR © WHLE kw = 


Adminiſtration, to whom, &c. 
be what it will, 'tis the Eſcape which makes 
te Offence, and that muſt be the ſame, where 


vn 
he tis after a Cemmitment, upon a meſne Pro- 
at ceſs. N 5 


Then where the Sheriff levies Money upon 
an Execution, and doth not pay it to the Te- 
ſtator in his Life- time, tho his Executor could 
not have an Action on the Caſe againſt the She- 


it, riff, as it was ruled in Spurſtoms Caſe; yet 

is about ſeven Years afterwards it was adjudged, 

an that he might have an A@ion of Debt, not Packman 
nl only againſt the Sheriff, but againſt his Execu- Nene _ 

tor, becauſe it was not grounded ex maleficio, . RI. 
. but upon a Contract in Law upon Receipt of Abr. 921. 


WS tion of Law, and therefore an Action lies a- 
WE gainſt his Executor. FS 
Now tis plain by this Caſe, that by levy- 


to the Teſtator ; and *tis as plain, that his 
not paying it to him, is an Injury done to his 
Eſtate, and not to his Perſon, and by Conſe- 
quence, if the Sheriff die before tis paid, his 
Executor or Adminiſtrator is liable to an Action 
of a tho' not to an Action of Treſpaſs on the 
Caſe. | | 


Of Adminiſtration, to whom grantable. 


THE Method of granting Adminiſtration 


(1.) To the Huſband or Wife. 
(2.) To the Sons or Daughters, 
3 (3.0 To 


37 


the Money, which creates a Debt by Implica- Reported by 
the Name of 


Perkinſon 


verſus Gil- 


ford, Cro, 


4 ing the Money, the Sheriff is become Debtor Car. 339. 
Jones 430. 


March. 13. 


of Inteſtate's Eſtates, is in this Manner: 
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 AdminiStration, 
3.) To the Father or Mother. 
4 (a.) To the Brother or Sifter of the whole Blood. 
3 I none, 
3 .) To the Brother or Sifter of half Blood. 
40 ( 6.) To the Uncle or Aunt. 1 
bi 7.) To the great Uncle, and Brother's Grand. 
4 children in a Parity, becauſe they are in equal De. 
gree. 

(8 ) To the next of Kin, tho' more remote. 


8 
- Lo 


And if there are no Kindred, then the Or: | 
dinary may grant Letters ad colligendum bona, d 
Sc. or Letters of Adminiſtration to a Credi. t 
tor, or to a Stranger, ſubje& to a Revocation b 
by the next of Kin, if any ſuch appear. u 

Prohibition to the Spiritual Court, upon a I 

Suggeſtion, that they refuſed to grant Admi- t 
niftration to the next of Rin, but to another; n 
the Prohibition was denied, becauſe they are t! 
Judges who is the next of Kin. Palm. 416. E 
Mayboe verſus Steumpling. Lutw. 67. S. C. al 

a1 

aig Adminiſtrations to the Kindred have I 
been dre in the ſeveral Caſes following, t! 
Dix. t. 
af 

1. To the Father, where the Son dies Inte fate w 

2. To the Huſband of the Wife. R 

3. To the balf Blood with the whole. 8! 

To the Neice where there is a Nephew. 1 

(2) Adminiſtrations granted to thoſe who g1 

are not of Kin, have been diſputed when grant- p7 
| ed, viz. . r 
it 


1. To 


to whom grantable. 


I. To Aliens. 
2. To Legatees. | 
3. To an Executor of an Executor. 


4. Several Adminiſtrations of one Thing. 


= Of all theſe Adminiſtrations I ſhall treat 
aiſtinctly, as I find them reported in our 
EBooks. | | | 
= (1.) To the Father. And firſt of Admini- 
WE trations granted to the Father where the Son 
dies Inteſtate; it ſeems to be very clear that 
the Father hath a Right to the Adminiſtration ; 
but as clear as it is, it hath been queſtioned ; 
whether the Mother 1s of Kin to her Child, as . 
I ſhall ſhew hereafter in its proper Place; and 
that where Children have died Inteſtate, Ad- 
miniſtration hath been granted to the Siſter of 
the half Blood, rather than to the Mother : 
But this was contrary both to the Civil Law, 
and our Law; for the Father and Mother 
are certainly the next of Kin in the aſcending 
| Line to their Children, and by the Civil Law 
they ſucceed equally, but by our Law the Fa- 
ther hath the Right of Adminiſtration ; and if 
after his Neath any of his Children die Inteſtate 
without Wife or Children, the Mother hath the 
W Right, but then ſhe is to have but an equal 
Share with the reſt of her Children. 
(2.) To the Huſband of the Wife. Admini- John 
ſtration of the Goods of the Wife ought to be eres 
granted to the Huſband, and this De jure, a- Gen 70g. 
gainſt the Opinion of Juſtice Croke, who held, jones 175. 
That of Right it did not belong to him; but that 
it was in the Power of the Ordinary to grant it 
| | 1 
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sid. 409. 


to him, or to the Kindred of the Wife, and that 


Baker. 


declared, that the Inteſtate was Adminiſtrator to Ml 
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- Adminiſtration, 


no Appeal lies if tis not granted to the Hu. 
band, becauſe tis meerly at the Diſcretion f 
the Ordinary. 1 

And according to this Opinion, Admi. 
niſtrations have been granted from the Huſband | 1 
to the next of Kin of the Wife, tho' wrong. 
fully, viz. the Daughter married, and died, 
and Adminiſtration was granted to her Mother, 
the Huſband ſued to have it repealed, and the 
Mother moved for a Prohibition; but it wa 
denied, becauſe it ought to be granted to the 
Huſhand. 1 
Adminiſtration of the Inteſtate's Eſtate wa Wl 
ranted to his Wife, and an Appeal was brought 
y his Mother, for that the Wife had cove 
nanted ſhe would not intermeddle, ſhe being 
well provided for otherwiſe. It was inſiſted Wi 
that this fell incidently into the principal Mat. 
ter of which the Spiritual Court had Cogn: 
zance, and that tis uncertain whether the De- 
legates would admit this Allegation or not, and 
there is no Inſtance of a Prohibition granted 
quia timet, but a Prohibition was granted quoal 
this Allegation. 1 Vent. 3 13. Baker verſus WM 


Huſhand and Wife as Adminiſtratrix brought [ Is 
an Action of Debt againſt V. R. in which they 


M. G. who lent the Money to the Defendant. BW 
*Tis true Judgment was given for the Plaintifis, 
but it was reverſed on a Writ of Error, be. ir 
cauſe the Action was brought by an Admin : nc 


ſtratrix of an Adminiſtrator, when the Admi- Bſbar 
niſtration of the firſt Inteſtate's Eſtate ought to to 


have 
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4 to whom grantable. 

"I ave been granted to the next of Kin. Goulds b. 
62. Thorne s Caſe. „„ N . 
Prohibition was granted, for that the Spiri- - # 
aal Court would have granted Adminiſtration 


m. r the Goods of the Wife to her Brother, 
nd | hen her Huſband was living, to whom of 
Night it belonged. Palm. 521. Dixes Caſe. 
(z.) To the half Blood. And for Admini- 
er, rations granted to the half Blood, where there 
he re ſome of the whole Blood, having already 


eentioned ſeveral Caſes ſince the Statute, wherè- 
it hath been adjudged, That they have an 
aual Right with the whole, I ſhall only take 
otice of one Caſe where it was ſo adjudged 


it efore the Statute, by which it may appear, 

'- What the Common Law made no Difference 

n; etween them, (viz.) the Siſter of the half Brown | 
d, BB lood was married, Adminiſtration was granted . 
at- o her Huſband and to her jointly by the Pre- Allen 36. 
i ogative Court; and the Brother of the whole Stiles 74. 
. BBlood ſucd in that Court to have the Admini- 
nd tration repealed ; and upon a Prohibition it 

ed ras adjudged, That they were in equal Degree 

> o the Inteſtate, and within the Meaning of 

1 


he Statute 21 H. 8. and therefore the Ordinary 
Having executed his Power according to the 
tatute, he cannot afterwards repeal ſuch Ad- 
niniſtration lawfully granted. 

= But becauſe the Huſhand, who was not of 
it. Rin to the Inteſtate, was joined with the Wife 


is, n this Adminiſtration, for that Reaſon the Or- 
e. Rinary had not obſerved the Statute, and this 
"1 {pnconvenience might enſue, (viz.) if the Huf 
" and ſurvived the Wife, he would be entitled 


o the whole, and the Kindred of the Inteſtate 
| | would 


Hill ver- 
ſus Bird, 


Stiles 102: heal it, or to have Diſtribution of the Eſtate, 


Allen 56. 


by Stiles, but very imperfectly, and ſo tis by 


See Repeal When the Ordinary hath executed his Power 


plito. 4. 


Appeal. Stiles 147. Brown verſus Poynes. 


Rate ; but the Neice having got Adminiſtration 


granting the Adminiſtration to the Neice, he 


© Adminiſtration, 
would "have nothing, therefore a Prohibition 
was granted. BE | 
(4.) To the Nephew or Niece. The Neph 
and Neice are in equal Degree to the Inteſtate, 
but where the Neice had got Adminiſtration Wl 
the Nephew libelled in the Spiritual Court to . 


and the Neice moved for a Prohibition, whici Wl 
was granted quoad the Diſtribution, as reportel Wi 


Mr. Allen, who tells us, there was an Apree 
ment between the Parties to diſtribute the E. 


refuſed to diſtribute, and thereupon a Suit wat 
in the Spiritual Court ſuggeſting this Agree 
ment; but a Prohibition was granted, becauſ: 


according to the Statute, as he had: done by 


cannot afterwards alter it, or compel the Ad: 
miniſtrator to make Diſtribution, notwithſtand: 
ing the Agreement. + 

The Teſtator made two Executors, and they 
both died in his Life-time; then the Teſtator 
died, having two Sifters, and the eldeſt got Ad. 
miniſtration, and the youngeſt moved for 4 
Prohibition to repeal it, becauſe ſhe being in 
equal Negree, ought to have an equal Share; 
but it was denied, becauſe if the Adminiſtra- 
tion was not duly granted, fhe might bring an 


Now as to Adminiſtrations to thoſe who 
are not of Kin to the Inteſtate, it hath been 
a Queſtion whether it could be granted, or 

. 10 


to whom grant able. 


SV cars and other perſonal Things, becauſe the 
adminiſtrator hath them not in his own Right, 


ut in the Right of another. 
2. To Legatees, (viz.) ſometimes Adminiſtra- 


tions are granted to them; now if ſach Admi- 
niſtration doth afterwards happen to be repeal- 


1 1. To an Alien, and adjudged that it may, Sr Upwell 


iP 1 Y in L ' Caroon = 
bo the Inteſtate's Eſtate conſiſted in Leaſes for Caſe, C1 


Car. 8. 


1 Vent. 


219. 


Thomas 


a cd upon a bare Citation, in ſuch Caſe the Lega- 
„eee may retain his Legacy; but tis otherwiſe 
J Won an Appeal, becauſe there the Adminiſtra- 
4 tion is avoided ab initio. | ED 
And ſometimes a Reſiduary Legatee hath pre- 
a ailed even againſt the next of Kin, (vix.) the 


reſtator deviſed 20001. to his Daughter, and 
ter his Debts paid, he deviſed the Reſidue of 
his Goods to his Vife, and made another Perſon 


ver/tus 


Butler, 1 
Vent. 21% 


2 Lev, 35. 


> : Executor, and died; that Executor died In- 
y teſtate, and thereupon the Daughter of the 
4 Teſtator got Adminiſtration ; ſome Years after- 


WE wards the Widow, who was the refiduary Lega- 
tee, ſues to have that Adminiſtration repealed ; 
and upon a Motion for a Prohibition, ſuggeſt- 
ing that there was no reſiduum, the Court en- 
clined not to grant it, but that Adminiſtration 
ought to be granted to the refiduary Legatee. 
Tis true, the Statute requires it ſhould be 
granted to the next of Kin, which was the 
W Daughter in this Caſe, but tis upon Preſump- 
tion that the Inteſtate himſelf would have pre- 
ferred him ; but that cannot be preſumed here, 
becauſe the Reſidue was given to another; and 
therefore 1t will be to no Purpoſe to grant the 
Adminiſtration to the next of Kin, when ſhe 
can have no Benefit by it, and 'tis reaſonable 
To | | , | that 
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that ſhe ſhould have the Care of the Eſtate to 


- 


whom the Reſidue was given. 


I. R. died Inteſtate, without Child or Kin- 


dred ; the Plaintiff got Letters Patents, and Ad- 
miniſtration was granted to him, which 1s the 
uſual Courſe in ſuch Caſes. The Defendant en- 


tered Caveats, by which the Plaintiff being put | 


to great Charges, brought his Action againſt 
the Defendant; and upon a Demurrer to the 
Declaration, it was adjudged, That till Admi- 
niſtration granted, the Property of the Goods 
was in the Ordinary; and that the Plaintiff 


had neither jus in re, or ad Rem; that the Ap- | 


pointment by Letters Patents was but a Recom- 
mendation to the Biſhop; and that the grant- 


ing Adminiſtration to the Patentee, was rather 


in Reſpe& to the King, then of Right; for not- 
withſtanding the Opinion in Henſloe's Caſe, 
Adminiſtrations originally belonged to the 
Biſhop, and the Inſtances of Lords of Mannors 
granting them, 1s not a Proof to the contrary. 

1 Salk. 37. Manning verſus Knop. 
(3.) It ought not to be granted to an Executor 
of an Executor, where the firſt Executor dies be- 
ore probate; for if ſo, then it muſt be granted 
Iſted to the next of Kin of the firſt Teſtator cum 


verſus 
Stanle 3 
Dyer * tor was alſo reſiduary Legatee; for then he is in 


loco heredis, and in ſuch Caſe, tho he die be- 
fore probate, or afterwards, his Executor hath 
the Right of Adminiſtration ; but if the Reſdue 
Is given to another, then the Perſon to whom 


tis ſo given hath the Right, and this is the 
_ conſtant Practice of the Prerogative Court; as 
Dr. Drury, who was long ſince Judge thereof, in- 


formed the Judges. 
. 80 


Teſtamento annexo, unleſs where the firſt Execu- 


e nf ee ca ft. 
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to whom grantable. 
So if the firſt Executor dies Inteffate before 
probate of his Teſtator's Will, the Adminiſtra- 
tion of his Goods ought to be granted to his 
next of Kin, I mean of the Teſtator's Goods, 
becaule in ſuch Caſe he is dead Inteſtate; but 
if the Executor had proved the Will, and then 
died Inteſtate, the Ordinary may grant Admi- 
niſtration of his Goods, and that Adminiſtra- 
tor might adminiſter the Goods of the firſt 
Teſtator. | 3 

But if an Adminiſtrator makes an Executor, 
and dies, his Executor ſhall not have the Ad- 
miniſtration of the Goods of the Adminiſtrator, 
but the Ordinary ought to grant a new Admi- 
niſtration. Neat FRE bs 

Adminiſtration ought not to be granted to a 
Popiſh Recuſant Convict, nor a Probate of any & 
Will, becauſe they are diſabled by the Statute Ride der. 
Elix. cap. 4. and therefore where the Spiritual s Ride, 
| Court would have granted an Adminiſtration Mod. Cafes 
ſuch a Recuſant, a Prohibition was grant- 239. 
ed. He | 

(4.) Laftly, Several Adminiſtrations cannot 
be granted of an entire Thing; as if the In- 
teſtate hath a Bond of 500 J. and the Ordinary Hamon 
grants Adminiſtration of 1061. to one, and of e. 
the Remainder to another, tis void: Neither Sid. 100. 
can he grant ſeveral Adminiſtrations of Goods | 
in one County to one, and of Goods in another 
County to another. 

Debt by an Adminiſtrator, to whom Admi- 
niſtration was committed by T. C. Maſter of 
Arts, Commiſſary or Official of a peculiar legetime 
fulcit ; upon Demnrrer to this Declaration it 
was objected, that the Court could not take 
Notice that every peculiar had a Right to grant 
: 5 F. Adminiſtra- 
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have a ſpecial Ordinary for that Purpoſe. *Tis | 
true, he who grants Adminiſtration, having a | 


Diaconum, or Chancellarinm of c. there the 


Denham f 
verſus 


Stevenſor, Anthority 3 hecauſe the Words Ordinary, Con. 
1 Salk. 40. Of 


this Plea, it was held ill, becauſe the Defcn- 


Cc. or by the Official of a Biſhop, Ec. or by 


a Bond of 401. and alledged, that Adminiftrs 
tion of all the Goods of T. R. not exceeding 401. Nhe 


Aqministr ation, 
Adminiſtration, therefore the Plaintiff ſhould 
have ſet forth by what Power, (viz.) Cui de jure 
commiſſio Adminiſtrationis in bac parte pertinet : 
But adjudged, That every Peculiar hath a 
Power of granting Adminiſtration ; for they 


- 5 75 2 > 0 N Am 7 375 \ 
3 . e * 
* N 7 E n - 


Power ſo to do by Commiſſion, his Authority | 
muſt be averred. Thus, where tis alledged to 
be granted by T. R. Theologie Profeſſorem, or 


Plaintiff muſt averr, cui de jure, Sc. becauſe Ml 
all thoſe have Authority only by Commiſſion; 
but where tis granted Virtute ojicii, it need not 
be averred; therefore where tis alledged to be 
granted by the Abbot of Veſtminſter loci iftin 
ordinarium, or by a N e. of the Biſhop of, 


an Archdeacon, tis good without averring their We 


miſſ; ary, 
Power. 


The Adminiſtrator of T. R. brought Debt on 


cial, Archdeacon, &c. imply ſuch 3 


was granted to him by Dr. Cartwright, Dear, t we 
Rural of Frodſham, within the Dioceſe of Cheſter, BW 
who had a peculiar Juriſdiction, Sc. The De 


fendant pleads, That the Inteſtate T. R. hal Nonc! 


Goods above the Value of 40 l. (viz.) of the rant 


Value of 50 l. at Frodſham within the Dioceſe f 72 


Cheſſer; and that the zal of the Biſhop g , 1 


Chefter had granted Adminiftration, Ec. to n Ar 
V. R. and traverſed that the Dean Rurall hal Niniſ 


any Authority, Cc. and upon a Demurrer to tearir 


dant 


10 whom grantable. 


ant did not alledge, that Frodſham was within 
be Peculiar, but only within the Dioceſe of Cheſter. 
Nov it it was within the Peculiar, then the 
WDcan Rural might grant Adminiſtration, where 


iniſtration, and both may ſtand. | 
Covenant againſt Huſband and Wife Admi- 
iſtratrix of her firſt Huſband, upon a Leaſe 
Wnade to him, wherein he covenanted not to 
sn without Leave of the Leſſor, and the Breach 


hat the Inteſtate in his Life did break his Co- 
enant, and the Defendant dum ſola likewiſe 
after his Deceaſe, to whom Adminiſtration of ber 
uſband's Goods was committed, and likewiſe the 
uſband and Wife, after their Marriage, did 
break this Covenant; upon Demurrer it was 
Pbjected, that the Plaintiff ought to ſhew by 
om Adminiſtration was committed to the Widow, 
nd by what Authority; which is very true, if 


as, that he did aſſign without Leave, &c. ſo 


he Value did not exceed 40 l. and if it doth oel | 
-xceed that Value, either within or without »er/us 


he Peculiar, then the Biſhop may grant Ad- Ludlow, 
5Mod.423 


0 Bye Adminiſtratrix had been Plaintiff; but ,,;... 
* here ſhe is Defendant, tis unreaſonable that verſs 
|. Moe Plaintiff ſhould ſhew by what Authority Green, 
15 2 granted, he being a Stranger to her Pro- * Lutw. 
el, eedings. | 

) BY Debt by an Adminiſtrator, the Declaration 

ad oncluded, (viz.) to whom Adminiſtration was 

the {ranted by the Archbiſhop of Canterbury, apud 
nm Eborum, c. upon non eſt factum plead - 

of Md, The Plaintiff had a Verdict. It was moved 

* Arreſt of Judgment, that the granting Ad- 

4 


uniſtration is a judicial Act, and it ap- 


F 2 by 


aring by this Declaration, that it was granted 


68 
Boſwell & 
Rauf - 
tern'sCaſe, 
1 Lutw. 


Hilliard 
verſus 
Cox, 

1 Salk. 37 


x Lev. 78. 


Adminiſtration, 
by the Archbiſhop of Canterbury out of bis Pro. 
vince, tis therefore void: But adjudged that tis 
only a miniſterial Act, for the Ordinary is 
directed by the Statute to grant it. —_ 
Debt by an Adminiſtrator, ſetting forth, that 


Adminiſtration was granted to him by the Bi. 


ſhop of L. The Defendant pleaded in Bar, 
that the Inteſtate, at the Time of his Death, 
was Reſident in H. in another Dioceſe, and 


upon Demurrer, this was adjudged a gool 


Plea. rn 
Ruled by three Judges, that where a Man | 


dies Inteſtate, having Goods in ſeveral Peculiars, 


that in ſuch, the granting Adminiſtration is | 
in the Metropolitan, and not in the Ord | 


| nary. 


11H. 4. 8 3. 
8 H. 6. 35. 


* Stokes 
verſus 
Porter, 
Moor 
Rep. 14. 
1 And. 11. 
+ x Roll. 
Abr. 917. 


Adminiſtration, what Acts amount to it. | 


| AC TS which amount to an Adminiſtratin, 


are ſuch which relate to the Claiming 
or Releaſing any Debt due to the Inteſtate, or 
poſſeſſing and converting any of his Goods, al 
all which we have ſome Inſtances in the Year i 
Books. | | 5 
. Where a Man made an Executor, and he 
releaſed a Debt due to the Teſtator, this was 
Held to be an Adminiftratio: . 
* So likewiſe where he receives a Debt due to 
the Teſtator, the Law is the ſame, eſpecially if 


he gives an Acquittance for it. 


| TA Poſſeſſion and Converſion to his own Uſe 
will certainly make an Adminiſtration, but 
there have been Doubts made as to the bat 
MT | * Poſeſim 


what Acts amount to it. 


W That ſuch a Poſſeſion, without diſpoſing the 
Goods, would not amount to an Adminiſtration, 
as if a Stranger lends an Horſe from the Stable 
of the Inteſtate as his own. | 


Goods, and cauſed them to be appraiſed and in- 
ſome to his own Uſe, and afterwards refuſed, 


upon Adminiſtration was granted to the Widow 
of the Deceaſed, and he delivered the Reſidue 
of the Goods to her; and in Action of Debt 
brought againſt him, it was adjudged, That he 
ſhall be charged for the whole perſonal Eſtate, 
becauſe he had adminiſtered, and his Refuſal 


. after Adminiſtration ſignifies nothing; beſides, 
the granting Adminiſtration to the Wife was 


„, void, when a rightful Executor had adminiſtred, 
and the delivering the Reſidue of Goods to her 
will not diſcharge him, becauſe he being once 
of WY reſponſible by poſſeſſing himſelf of them, his 
car delivering them afterwards to one who had no 
Right to receive them, cannot diſcharge him. 


he If an Executor is appointed ad colligendum 


And for a late Authority to this Purpoſe | 
this Caſe happened. /. An Executor before porte. 
probate poſſeſſed himſelf of all the Teſtator's verſus 


iſden, x 
| - 6 Mod. 213. 
Vventoried, then he paid a Debt, and converted! 


before the Ordinary, to prove the Will, where- 


69 


4 Poſſeſion only; for Anno 21 H. 6. it was held, 21H.6.27. 


yas Bona defunct, Ge. this 18 not an Adminiſtration, oH 7. 27. 


ſo as to charge the Perſon to whom it was com- 
omitted; but if he farther give him Authority 


if fo fell bona peritura, and he ſells Goods accord- kilw. 81. 


ingly, in ſuch Caſe, if an Action is brought 
Uſe BY againſt him as Executor, he cannot plead that 


but e he adminiſtred by Virtue of ſuch Letter, ad 


: colligendum Bona, &c. without traverſing, That 
n be adminiſtred as Executor; for when he poſ- 
E23 ſeſſed 


| | e | 
no Adminiſtration, what Acts do not, &c. 
ſeſſed himſelf of the Goods by Virtue of a M 
Dyer 256. Letter ad colligendum Bona, &c. That makes 
him an Adminiſtrator de ſon Tort, if be ſel: i 
them, for the Ordinary cannot give him Autho. 
rity to ell. | | 191 


Adminiſtration, what Acts do not 
amount to it. ; 


3 are many neceſſary Acts, which, if done 
after the Death of the Inteſtate, do not 
amount to an Adminiſtration of his Goods, a 
taking Care of his Funeral, feeding and pre | 
ſerving his Cattle, and repairing any of hi 

Houſes or Buildings which are in Decay. 
Neither doth the bare poſſeſſing himſelf of 

his Goods, and delivering them to another, make 

an Adminiſtration, as for Inſtance : a 
The Huſband deviſed ſome wearing Apparel ¶ * 


33H. 6. 31. 


to his Wife, the Clothes were delivered to her ti 
by his Executors, and the Queſtion was, Whe 0 
ther this did amount to an Adminiſtration, and ; 

6 


it was held it did not. 55 
The Cafe is not very well reported in the 
Year Book; for that tells us, the Action wi 76 
brought againſt the Widow as Executor to he E 
Huſband; but my Lord Brooke, in abridging G 
m 
it 


it, tells us it was brought againſt his Executon, 
and that the Delivery of the Goods to tht 
Wife, was not an Adminiſtration ſo as to charge 
_ becauſe ſhe ought to have convenient Ap 
parel. 


32 H. 6. 80 if an Executor uſes the Goods of his Je m 


6, 7. ſtator as his own, claiming an abſolute Proper By 
| 5 | : tr * 
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Adminiſtrator, de Bonis non, c. 7¹ 
ty in them, and it ſhould happen that he hath | 
uo Property, yet this ſhall not charge him, 

= Adminiſtrator of an Adminiſtrator : See Execu- 

tor of an Executor. ELF 


Adminiſtrator, de Bonis non, Cc. 
XN Adminiſtrator, de Bonis non, kIc. is 


where an Executor dies Inteſtate, and See Judg- 
poſſeſſed of Goods belonging to his Teſtator, in 


ne 
10t ſuch Caſe the Ordinary is to grant Adminiſtra- 
a WY tion, de Bonis non, &c. to him who hath the 
re. Right by Law, becauſe the Executor dying In- 
his teſtate, his Teſtator is likewiſe dead Inteſtate; 
but this muſt be in Caſe the Executor dies In- 
of teſtate before probate of the Will. | 
ike But if he was made reſiduary Legatee as well 
as Executor, and died Inteſtate before probate, 
nel then Adminiſtration of the Goods of the Teſta- 
her tor ought to be committed to the Adminiſtrator 
he of the Executor with the Will annexed, which 


hath been already mentioned in Jed and Stan- 
ley's Caſe. - Th 
the The Law is the ſame if ſuch Executor and 
wi BY 7e/iduary Legates die after probate, leaving his 
her WY Executor; for then alſo Adminiſtration of the 
ing Goods of the firſt Teſtator ought to be com- 
or, mitted to the Executor of ſuch Executor, but 
the tit muſt be by ſpecial Words, and not by grant- 
argc ing the Adminiſtration generally; but it ſuch 
Ap Executor die, his Executor ſhall not ſucceed 
him, but the Ordinary maſt grant a new Ad- 
Te- miniſtration. | © BIS. 
" 80 that an Adminiſtrator, or an Executor of 
ran Adminiſtrator, de Bonis non, c. hath the 
| F4 ſame 
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2 Vent. 


362. 


Adminiſtrator, de Bonis non, Ce. 
fame Right which ſuch an Adminiſtrator had 
whilſt living; but that Right is extended no 
farther, and this appears by the Caſe fol 
Jowing: 

J. The Executor of a Cognizee of a Statute 
died Inteſtate, and Adminiſtration, de Bonis non, 
Sc. of the Cognizee was granted to another, 
who agreed with the Cognizor to aſſign the Sta- 
tute for a Sum of Money, then the Adminiſtra- 

tor de Bonis non, Ic. died, and it was decreed, 
that his Executor ſhould have the Money, tho 
before the Statute was extended, it could not be 
aſigned by Law. ee 


But in ſome Caſes the Adminiſtrator himſelf 


de Bonis non, Ic. cannot recover when he doth 


Butler ver. not rightly entitle himſelf to the Action. As 
ſiu Ber- where an Adminiſtrator mortgaged a Term for 
Keb. 2Gh Years which he had of the Inteſtate, and then 


"Pe 224. made R. B. his Executor, and died; after whoſe 


Death /. N. got Adminiſtration de Bonis non, 
c. of the Inteſtate, and claimed the reſiduary 
Intereſt and Benefit of Redemption; but de. 
creed, that the Executor of the firſt Admini- 
ſtrator ſhall have jt, becauſe that Adminiftrs- 
tor had not the Term in auter Droit, but in 
his own Right, to whom he was entitled by 
Virtue of the Adminiſtration, otherwiſe he 


could not have a Title to mortgage it, and there. 


fore the Adminiſtrator, de Bonis non, had no 
Ds 260 IE: 


Ley verſus So where the Obligee made his Wife Execu. 
Anderton, trix, and died, the Executrix afterwards died 


Stiles 


27 Inteſtate, and R. B. took out Adminiſtration to 
her, and then brought an Action of Debt upon 
the Bond, as Adminiftrator to the Executrix, 

and had Judgment; but it was reverſed "Bo 2 
en « 1 5 | ri 
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Adminiſtrator, de Bonis non, &c. 


; ' Writ of Error, becauſe he ought to have taken 


out Adminiſtration de Bonis non, Oc. of her 


4 Huſband who was the Teſtator, and then t 


have brought his Action as ſuch. | 


. 
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And as the Plaintiff is to entitle himſelf to 


the Action, ſo there have been Queſtions con- 
cerning the Defendant, (viz ) againſt whom the 
Plaintiff ſhould bring the Action, as for In- 
ſtance : e 


The Executrix of an Executor was an In- Norton 


fant, and Adminiſtration of the Goods of the 


Executor was granted to one Ford, durante minore 


atate of the Infant; and then an Action was 
brought againſt him as ſuch an Adminiſtrator, 
it was objected, That it ought to be againſt 
him as Adminiſtrator of the Goods of the firſt 


| Teſtator not adminiſtred by his Executor; but 


adjudged well enough, becauſe the granting the 
Adminiſtration takes in the Goods of both. 

The Huſband was poſſeſſed of a Term for 
Years in the Right of his Wife; and by his 
Will he deviſed to her all the Reſidue of the 
ſaid Term, and made her Executrix, and died; 
ſhe entered generally on the Land, and declared, 


That ber Huſband bad given ber all which be had; 
afterwards ſhe died Inteſtate ; adjudged, that 


by her general Entry ſhe had the Term as Exe- 


cutrix at firſt; but ſince there were neither 


Debts or Legacies to be paid. ſhe ſhall have it 
as a Legatee; for by her Declaration, that her 


verſus 
Molineus, 


Hob. 246. 


2 Browynl. 
132 Hel- 


lam verſus 


Huſband had given her all, ſhe did agree to Lee, 7 Jac. 


take it as a Legacy, and therefore her Admini- 
ſtrator ſhall have it, and not the Adminiſtrator 
de Bonis non of her Huſband, 


By 


C. B. Rot. 
2718. 


* 
_ 
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17 Car. 2. By a late Statute tis enacted, That where 


ca p. 28. 


a Judgment after Verdict ſhall be had by an 


Executor or Adminiſtrator, the Adminiſtrator de 


Bonis nion, &c. may ſue out a Sci. fa. and take 
out Execution on ſuch Judgment, but not on 
Judgment by Confeſion or Nil dicit. 


Annuity. | 


Grantee for a certain Term -of Years, or 
for Life, or in Fee, and chargeth only the 
Grantor and his Heirs ſo long as they have 
Aſſets by Deſcent, 


It differs from a Rent-Charge , for that always 


Iſſues out of Land; it differs likewiſe in the 


Method of Recovery, for not only an Action 
of Debt, but a Writ of Annuity, lies againſt 
the Grantor or his Heirs; beſides, it is never 


taken to be real Aſſets, becauſe it charges only 


| aRep.48. 


32 H. 8. by the Statute 32 H. 8. an Action of Debt is 
x Cap. 37. ä 


the Perſon, and is no Freehold in Law, and 
therefore cannot be taken in Execution upon a 
Statute or an Elegit, as a Rent Charge may. 
Where an Annuity was granted, and the Rent 
was Arrear, the Grantee may have an Action o 


of Debt, and ſo may his Executor after his 


Death, for the Reaſon before mentioned, be- 
cauſe tis a Charge upon the Perſon of the 
Grantor. oy 7 
6, *Tis otherwiſe where a Rent-Charge is grant- 
ed in Arrear; for if the Grantee dies, his Exe- 
cutors or Adminiſtrators had no Remedy at 
Common Law to recover thoſe Arrears, neither 
could his Heir diſtrein for the ſame; therefore 
given 
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given to the Executor for ſuch Arrears, which | 


7 | muſt be brought againſt the Tenant, who ought 
W to pay the Rent, or againſt his Executorsor Ad- 


miniſtrators. 92 85 | 
They may likewiſe diffrein upon the Land 
for the Rent Arrear, ſo long as ſuch Land which 
is chargeable with the Rent continue in the 
Poſſe ſſion of the Tenant, or any other Perſon 
claiming under him; and therefore in Avowry Myles 
for Rent, the Plaintiff muſt ſet forth, that the —. . 
Lands remain in the Seiſin of the Tenant who ., —_ 
ought to pay it, or in the Hand of ſome other Elis. 547. 
who claims under him by Purchaſe or Deſcent, 
becauſe the Words of the Statute which gives 
him this Remedy ought to be purſued. 

Having mentioned that an Annuity may be 
granted for Years, and what Remedy an Execu- 


tor hath for the Arrears incurr'd in the Life-time 


of the Grantee, I ſhall now recite one Caſe of 
a Deviſe of Rent, 5 n 
J. The Teſtator being poſſeſſed of a Term for Gough 


Years in two Houſes, deviſed them both to his ver 


Wife during the whole Term, if ſhe lived ſo long Howard, 3 
unmarried ; and if ſhe married, then he deviſed 1 na 


only his Dwelling- Houſe to her for the Remain- Bay. gs | 


der of the Term which ſhould be then to come, e ne 


and 201. per Anuum out of the other Houſe, Bridgm. 22 


without ſaying for bow long. and deviſed the 


| Houſe it ſelf to another, paying the Rent, the 


Widow married again, the Rent was Arrear. 
The firſt Queſtion was, Whether this Rent was 


extinguiſhed in the Term, by the Unity of 


Poſſeſſion both of the Rent and the Term? 
And adjudged it was not, as Serjeant Rolls re- 
ports it; for though ſhe had the whole Term 
once as Executrix, yet this Rent which ariſes 
| | upon 1 


24 H. &. 
Ca p. 12. 


3 


Appeals. | 


upon a Contingency, viz, upon her marrying, is 


not extinguiſhed thereby. _ | 
The next Queſtion was, If the Rent was not 


extinguiſnhed then, whether ſhe ſhall be entitled 
to it during the Remainder of the Term, (for the 


Will doth not mention how long ſhe ſhall have | 
it) or whether tis determined by her Death? IM 
And as to this Point the Court was divided, 


though the Reaſons of my Lord Coke and 


Juſtice Doderidge ſeem to be clear, That ſhe 


ſhall have it during the Term; for if the Teſta- 


tor hath a Term for Years in an Houſe, and he 


| deviſes the Houſe to R. B. without limiting what 
Eftate he ſhall have in it, the Deviſee ſhall 


have the whole Term abſolutely, and not only 
for ſo long as he ſhall live. „ 
Now here is a Deviſe of the whole Term ab- 


ſolutely in one of the Houſes by the firſt Clauſe 


of the Will, and there being a Dependency of 
the laſt Clauſe upon the firſt, *tis reaſonable it 
ſhould be expounded by the firſt, viz. That ſhe 
ſhall have the Rent for the whole Term. 


Appeals. 


"HIS is 4 Term uſed in our Law as well 
as in the Civil Law, to ſignify the Remo- 


val of a Cauſe from an inferior to a ſuperior 


Court; and becauſe in former Days the Pope 
was held to be the ſupreme Head of the Church, 


therefore Appeals to him were frequent, till 


prohibited by the Statute 24 H. 8. by which 
Statute the ancient Right of the Crown was 
aſſumed; and from thenceforth Appeals were 
allowed, e 

I. Fron 


© Appeals. 


I. Fromthe Archdeacon or his Official to the Bi. 
ſhop of the Dioceſe, or to bis Commiſſary. . 
II. From the Commiſſary to the Dean of the Arches, 
and from bim to the Archbiſhop of the Pro- 
vince, whoſe Determination ſhall be final. 


892 
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b Theſe Appeals muſt be in Cauſes Tefamentary, 

or Matrimonial, in Divorces, Rights of Tythes, Ob- 

= lations, and Obventions, and it muſt be brought 

within fifteen Days after Sentence given; all 

this is required by the aforeſaid Statute. 

In the next Year ſome Alteration was made, 2; H. 8. 
viz. That Appeals from the Archbiſhop ſhall be Cap. 19. 


— => CD yg TD Hens 


made to the King in Chancery; and in ſuch Caſe 
the Lord Keeper is to iſſue out a Commiſſion un- 
der the Great Seal to certain Perſons, from whoſe 
Sentence there ſhall be no farther Appeal, and this 
is called a Court of Delegates 
And yet notwithſtanding thoſe reſtrictive 
Words, the King frequently grants Commiſſions 
of Review, even after Sentence given by the 
Delegates. And my Lord Coke tells us, tis his 41nſt. 340- 
Prerogative ſo to do, which he maintained when I 
he was Attorney General; but I believe he main- 
tained it upon better Reaſons than he gives us 


— 


e 


it 


| in his 4th Inſtitutes; for there he tells us, the of 
0- King may grant Commiſtons of Review, becauſe 

or the Pope could do it by Virtue of the Canon 

pe Law, and what he might do by Uſurpation, the 

h, King may do by Virtue of a legal Right veſt- 

ll ed in the Crown. | 

ch This is what the Logicians call fallacia conſe- 

as quentis; for it doth not follow, that | becauſe 

re the Pope exerciſed a Power by Uſurpation, there- 


fore the King may lawfully uſe the like Power. 
Wine | N | It 


Tt was in one Hollingworth's Caſe, that my 
Lerd Coke maintained this Prerogative, which 
happened Anno 39 Eliz. viz. Sentence was given 
in an Eccleſiaſtical Cauſe in the Country, the 
Party grieved appealed to the Archbiſhop, who 
affirmed the Sentence; then he appealed to the 
Delegates, who repealed both the former Sen- 
tences; and thereupon the Queen granted a 
Commiſion of Review, ad revidend the Sentence 


given by the Court of Delegates, and upon a 


ay H. 8. 
ca p. 1 * 


Moor 462. 


| Cro. Eliz. 


57. 


5 legates, there 


9 
u 


Motion in the Queen s- Beuch for a Prohibition, 
uggeſting that this Commiſion of Review was 
—— becauſe it was expreſly enacted by 
the Statute 25 H. 8. that the Sentence of the 
Court of Delegates ſhould be definitive; the Pro- 
hibition was denied, and the Commiſſion of Re- 
view adjudged to be lawful. 


Serjeant Moor, who reports the ſame Caſe by 


the Name of Halliwsll's Caſe, tells us, that 
Juſtice Fenner was for the Prohibition; becauſe 
the Pope's Authority being abrogated, and the 


Statute Sir no farther Appeal than to the De. 
ore a Commiſion of Review could 


not be lawful. | 

And this ſeems to be clearer Reaſon than the 
Chief Juſtice Popham gave againſt the Prohibi- 
tion, which was, becauſe the Pope did uſually 
Review in Eccleſiaſtical Caufes after a Sentence 


given by his Legates, therefore the Queen 
- might doit; for all which the Pope could do, 


was now united to the Crown by the Statute - 
25 H.8. Cap. 20. but that muſt be a Miſtake, 


for it was by the Statute 26 H. 8. Cap. 1. 

One would think that the Attorney General's 
Arguments had prevailed on the Chief Juſtice 
to be of this Opinion, there being fallacia con 

” | ſequentis 
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Appeals. 
( /equentis in both; for certainly the Crown never 
= claimed that wild and lawleſs Power which the 
W Pope uſurped here de facto; for he diſpenſed 
vith human Laws in all Caſes which he was 

leaſed to call Spiritual; he made Proviſions on 
all Churchmens Benefices without their Con- 


ſent, and theſe and many more ſuch extrava - 
2 Powers, the Courts at Veſtminſter would 


| ſometimes adjudge to be unjuſt and injurious to 
the Subjects. „ a 5 vt 
So that the Statute muſt be underſtood of all 


thoſe Things which the P Ope, by the erroneous 


Opinion of thoſe Times, was ſuppoſed lawfully to 
do, and which he actually did, though wrong- 
fully, by the Sufferance of ſeveral of our Kings, 
having gained the Opinion and Reputation of 


W ſupreme Head of the Church. 


Tis probable the Pope, by Virtue of that 
| uſurped Supremacy, might grant Commiſfions of 
| Review after Sentences given by his Legates ; 
but *tis certain, that after H. 8. had re- aſſumed 
the Supremacy, ſuch Commiſſions were granted 
by him and his Succeſſors. We have an In- 
ſtance in our Books of one which was granted 


about 33 Years after the Supremacy was con- 


firmed hy Act of Parliament. | 
My Lord Coke tells us, it was in Goodman's 


W Caſe, which is reported by Dyer by the Name Walrond 


of Valrond verſus Pollard, and it was thus. . 2/* 


Goodman was made Dean of Fells by King Ed. 
6. he afterwards took the Prebend of Vivelſcomb 


Pollard, 


Dyer 273. 


held of the ſame Church, the Commiſlary of 


the Biſhop of Bath and Wells deprived him of 


the Deanery, becauſe he could not be a Dean 
and Prebend ſiml & ſemel in the ſame Church, 
from which Sentence he appealed to the Arch- 


biſhop, 
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biſhop, who affirmed it; and thereupon he ap- 
pealed to the King, but found no Relief, for the 
King granted the Deanery to Turner. 
Afterwards Anno 1 Maria, ſhe granted a Com- 
miſſion to the Delegates who reſtored Goodman; 
and after her Death Turner obtained a Commiſſ. Wl 
on of Review, Anno 1 Eliz. by whoſe Sentence 
he was reſtored, though Goodman objected, that 
he being reſtored by the Delegates, there ought 
to be no farther Appeal. 8 
Another Reaſon given by my Lord Coke to 
maintain theſe Commiſtons of Review is, That the 
Pope granted ſuch Commiſſions before the Sta- 
tute, and the King was not reſtrained by the 
Statute; yet the Words are, That the Sentence 
1 of the Delegates ſhall be definitive, and no far: 
| ther Appeal ſhall be had, =_ 
| Iso me it ſeems plain, that Cuſtom hath ob. 
tained againſt this poſitive Law, and therefore! 
ſhall not enlarge upon it, but proceed to ſhew, 


I. Whether an Appeal differs from a Writ f 
Error? ; A 

TI. V hether tis abated by the Death of the Parts, i 
or either of them? 5 1 

III. And laſtihj, Whether a new Adminiſtration 
can be granted upon an Appeal, 


And I. V hether an Appeal differs from a Writ il 
ſl of Error ? It was the Opinion of my Lord 
|  Willough- Keeper Egerton that it did, becauſe by a Writ of 
3 Error the Judgment is not impeached until it i 
| by, Gotar, actually reverſed; but the very bringing an 
1 119. Appeal, is a Suſpenſion of the firſt Sentence in 
* | the Spiritual Court. - 
| | | o 


= —— 
= Now with Deference to his Opinion, I think 
his makes no Manner of Difference, and that 
the very Authorities which he produces to war- 
rant his Opinion, prove the contrary. | 


lis true, the Judgment is not impeached by 

bringing the Vrit of Error, nor the Sentence by 
bringing an Appeal: But as one is a 2 
to the Execution, ſo the other is a Suſpenſion 
of the Sentence, and this is proved by the 
cCaſe in the Tear Book, which the Lord Keeper 


to Egerton cited to prove a Difference between a 
ic ri of Error and an Appeal, where it was ad- 


W's a Sentence of Deprivation againſt a Perſon, 
Wand he immediately 4ppeals from it, the 
Church is not void by that Sentence, but he 


W verſed, there ought not to be a new Inſtitution 
Wand Induction; ſo if there is a Sentence for a 
Divorce, and an Appeal brought, and that Sen- 


Marriage. | : | 
Now as a Sentence of Deprivation 1s to make 


diſſolve the Marriage, and an Appeal ſuſpends 
the Force of ſuch Sentences, becauſe the Church 
continues ſtill full of the Incumbent, and the 
Marriage is not diſſolv'd; ſo the Effect of a 


ond Fudgment at Law, is to have Execution, and 
it of chat is ſuperſeded by bringing the Writ of Error, 
it 1 but the Judgment continues in Force till re- 


and an Appeal. 1 
be 3 II. But 


continues Parſon fill; for if it ſhould be re- 


tence is reverſed, there ought not to be a new 


Wan Avoidance, . and a Sentence of Divorce to 


an verſed; fo that there doth not appear to be 
e 10 any material Difference between a Writ of Error 


81 


1 judged by the Chief Juſtice Belknap, and ano- Fitz. Abr. 


Wl ther Judge of the Common-Pleas, That if there Tit. Ware 
1mped.,143 
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1 Leon 
278. 


2Cro.483. caule the Right to proſecute is then veſted in 
be, yet the Suit continues. 


they are to proceed between ſuch Parties, but 
they have likewiſe Authority by that Com. 


und cum ſuis incidentibus vel annexis qualitercun 


Civil Law, is the Suit abated by the Death of 


pollexfen 
verſus 


Pollexfen, 


1 Vent. 


133. 


2 Lev. d 6. 


| Appeals. | | 
II. But there is a Difference. between them upon Wl 
the Death of the Parties; for if the Appellant dis, 
his Adminiſtrator may proceed; but if the 
Plaintiff in a Writ of Error in the Exchegu Ml 
Chamber dies, the Writ itſelf is abated, as appears 
in the Caſes following, wherein ſome Diver. 
ties may be obſerved. : 85 5 
For if the Appellant dieth ante litis conteftatio 
nem, Which in their Law is before Iſſue joined, 
in ſuch Caſe the Suit is abated, but not if he 
die pendente lite, which is after Iſſue joined, be. 


the Proctor, and though the Proſecutor ceaſes u 


2 


Tis true, by the Commiſſion of Delegate MW 


miſſion, to determine in cauſis Adminiſtrations 


gue, Ec. ſummarie & juxta exigentiam juris; { 
that the Eccleſiaſtical Law is appointed to be 
their Rule; and neither by that Law, or the 


- Beſides, where the Appeal is to the King in 
Chancery, he, by Reaſon of his original and ſu- 
preme juriſdiction, grants a Commiſſion to cer Nec 
tain Perſons to hear it, which if he could do 
in Perſon, he might certainly determine it, not- 
withſtanding the Death of either Party, and ſt c 


by the ſame Reaſon thoſe Perſons may do it, {Wror 


becauſe his Authority is delegated to them; and Neci 
all this was adudoe? Anno 23 Car. 2. in a Cak ¶ Bu 
where Henry Pollexfen died Inteſtate, and Admi : Er 
niſtration was granted to his Brother Andrem in ¶ no! 
an inferior Dioceſe, Afterwards the Tuppate 

e 


ife of Henry ſuggeſting bona notabilia, obtain 

W Adminiſtration in the Prerogative Court. Up- 
= which, Andrew appealed to the Delegates, 
ga died. and Henry the Son of Andrem got the 
erogative Adminiſtration repealed, and anew. 
WE miniſtration. to be granted to him; and the; 
ife brought a Prohibition, ſuppoſing the Dele- 


eu. becauſe they had Authority by their Com- 


e of them: But adjudged to the contrary for 
e Reaſons before mentioned. | 
Now this is different from a VMiit of Error 


We of the Plaintiff's in Error die after the Re- 
Wd is certified; that is, after the Tranſcript is 
t thither, the Writ is abated ; but the Plain- 
in the Action, notwithſtanding ſuch Abate- 
Went, cannot take out Execution upon the Judg- 
ent, until the Tranſcript is ſent back again 
o the King's Bench by a Remittitur. 12 
'Tis true, if one of the Plaintiff's in Error 


uperſedeas will be granted quia improvide, &c. 


A ijſſion to proceed between ſuch Parties, which 
s now become impoſſible by the Death of 


the Exchequer Chamber; for in ſuch Caſe, if 


: - 

8 ; 
. — 
* 
3 


22 


es could not proceed after the Death of An - 


e before the Record is certified, and if the Plain- Brace 


not- the Plaintiff in the Action ought to ſug- 
and t on the Roll, That one of the Plaintiffs 1n- 
o it, ror is dead, and then to move the Court for 


But tis otherwiſe if one of the Defendants 
Error die; for in ſuch Caſe the Writ of Error 
not abated, but the Plaintiff may bring a 

| . | Sci Fat 
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O 


ri fin the Action ſhould take out Execution, 2/4 
fu poſing the Writ of Error to be abated, this 
cer Necution will be ſet aſide upon a Motion, and 438. 


84 Appuſtenauces,. 
Sc? Fa againſt the Executors of the dead Mat 
ad audiend Errores, c. HD ".-— 

III. Laſtly, The Court of Delegates camm WM 
grant a new Adminiſtration upon an Appeal, becauſe 
they have a Power only corrigere, & non exequi : Az Wl 
for Inſtance, the Queſtion in the Ecclefiaflical 

Stephen- Court in Tork was, Whether a Will or not? 

fon verſus And Sentence there was given for the Will; 

. from which there was an Appeal to the De 

gates, and that Sentence was repealed, and they 
granted Adminiſtration to the Appellant, Af- 
terwards, upon a ſuggeſting of bona uotabilis, 
the Prerogative Court of Canterbury granted 
Adminiſtration to one, and the Archbiſhop of 
Tork granted Adminiſtration to another, who 
gave a Releaſe to the Debtor of the Inteſtate; MW?” 
then he to whom Adminiſtration was granted 
by the Delegates, brought an Action againſt that 
| Debtor, who pleaded this Releaſe; and the be. N 
ter Opinion was, That the Plaintiff had no 
Title to the Action, becauſe the Adminiſtration D 
granted by the Delegates, was void for the Res. 

fon already mentioned,  _ th 
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Appurtenances. 
A Ppurtenances are Things oreal, belong: 
Am to other Things of 28 Nature, 
as Hamlets to a chief Mannor, Common of 
Paſture, Turbary, Piſcary, &c. or Lands to an ! 
Houſe; they are alſo Things incorporeal, 3 . 
Liberties and Services of Tenants 
I ſhall under this Title treat only of Af th 
purtenances Corporeal, and firſt I ſhall * Gy 
| | a 


be. l * A 
N 
| 


— 


1 
PRES. 


| Apputtenances. + 

; hat Things may be ſaid to be appertaining in Vaugh. 
Reference only to the Extent of the Deviſe, as 

if an ancient Houſe is deviſed with the Lands 

off thereunto appertaining. Now if ſome Lands 

were newly uſed with the Houſe, and a Queſtion 

WE ſhould ariſe, whether thoſe Lands paſs or not? 

his is a Queſtion which relates to the extent 

of the Deviſe, and what or how much was in- 

S tended to paſs by it, 


1 


of 


. Things may alſo be ſaid to be appertaining, | 
7 when they relate to the Nature of the Thing de- 


viſed, as if a Mill is deviſed where there 1s no 
Water-Courſe to it, in ſuch Caſe nothing paſſes 
but the Structure; but if the Teſtator after- 
W wards Purchaſes a Water-Courſe, and then de- 
Lyiſeth the Mill with the Appurtenances, or if 


e; . 

he acquire an Enlargment or bettering the Wa- 
5 ter-Courſe, though but newly, it paſſes by the 
« Word Appurtenances. _ 


So if a Man deviſes his Saddle, with the Ap- 


100 purtenances, the Girts and Stirrops paſs. 
* The Queſtions which have been made upon 


this Word are, 


I. How long Time a Thing muſt be uſed with ana- 

ther, to make it properly appertaining to the 

Thing with which it 1s uſed. | * 

me: II. V bether Lands will paſs by the Deviſe of ay 
* Houſe with the Appurtenances. | 


I. As to the firſt of theſe Queſtions, the An- 
* ſwer is wry ſhort, and it was given by my | 
Lord Chie Juſtice Anderſon above 130 Tears Cro. Elis. 
hr ſince, viz. if Land is uſed with an Houſe for 


the Space of Ten Tees oy upwards ; it * — 


- ra. 


os Appurtenances. 
by that Time gained the Name of Parcel « 

© <appertaining to the Houſe, oo 

II. But as to the ſecond Queſtion, viz. V 

ther Lands will paſs by the Deviſe of an Hol, 

with the Appurtenances, there are various Op. 

*nions and Judgments in our Books. = 

Butcher Anno 30 Elix. The Teſtator being ſeiſed in 

. of the Manour of Stonebouſe, and of ſeve- iſ 

| Boldſb.gg. ral Tenements in the Pariſh of H. and alſo of 

i a Tenement in O. which was only a lien Com 


in the ſaid Pariſh of H. and to which ſeveral 
Lands did belong, lying both in H. and O. d. 
viſed all his Tenement in O. with the Appu i 
tenances. And the Queſtion was, whether the 
Lands in H which did appertain to the Tene MW 
ment in O. did paſs by this Will, and adjudgel 
they did paſs by the Word Appurtenances. 
Chard ver- In the ſame Year another Perſon being ſeize 
| ſus Tuck, in Fee of an Houſe, and a Curtilage and Garni 
3 on to the ſame belonging, and there being w 
| | Gro. Eliz. Way to either of them but through the Houſe, or 
89. he deviſed the Houſe alone without ſaying er 
cum Pertinentiis, and adjudged that both the 
 _ Cuntilage and Garden paſled. For as my Loi 
2 Rulſt, Coke tells us, a Curtilage or Court-Yard is Pa- 
113. cel of the Houſe, and paſſeth with it, but cr 
tainly there is not the ſame Reaſon, for a G4. 
den, and therefore the Court douhted as 1 
that: But at laſt they held it would paſs, be 
. cauſe it was not only for Pleaſure but for Mi 
cefity. And this I take to be a very compre 
=o. henſive Reaſon for it takes in every Thing 
= - which may be of neceſſary Uſe with the Houle, 
i and yet very few Things will paſs by tif 
Word Appurtenances, though they are of N. 
ceſity to thoſe who dwell in the Houſe. 1 i 
| | ie where 4 


* 


Appurtenances. 87 
About eleven Years afterwards there was a Yates ver- 
eviſe of an Houſe with the Appurtenances, and has ne | 
ou the Deviſee was got beyond the Court Tard Elz vg. 
r Garden, for he claimed Land in the Field by Godb. 353. 
WV crtue of this deviſe, and the Court held that 
De might have it, if it was uſed by thoſe who. 

Wd welt in the Houſe for the Space of ten Years 

Wor more, but the Houſe being Copybold and the 


Lendl in the Field being Freehold, it was plain 
chat it could not belong to the Houſe. 

ra 8 Before any of theſe Caſes happened, viz. 

1. Anno 27 Eliz. the Court made ſome doubt, Higham 
1. hether Lands would paſs by the Deviſe of an 


Houſe with its Appurtenances. The Caſe was Moor 211. 
hus, 1 98 3 Leon 34. 
The Teſtator being ſeized in Fee of an Godb. 40. 
ouſe and 92 Acres of Land, and being a very 
Illiterate Man, ordered a Scrivener to write 

is Will, and directed him to write, that bis 
HFoſe and Lands ſhould be ſold by his Execu- 

Wors, and that the Money ſhould be diſpoſed 

Wor the Advancement of his Iſſues. The Scri- 


0 ener writes it thus. viz. I will that my Houſe 
on ith the Appurtenances ſhall be ſold, &c. and did 
Par. ot mention the Lands: But as it is reported 


y Leonard and Godbolt, the Court was of 
Opinion, that the Lands did paſs by the Word 
ppurtenances; for it being in a Will, that 
Ford ſhall be adapted to the Intent of the 


1, MT eftator. And yet Serjeant Moor who reports 
pre he ſame Caſe tells us, the Court would adviſe 
bing pon it, but probably that might be upon the 
oule irt Argument. FIG, | 1 
the However the later Authorities ſeem to be 


quite otherwiſe ; The firſt I ſhall mention was 
imo 21 Fac. 1, els #1 
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388 Appurtenances 

| . The Teſtator was ſeized in Fee of an 
Lofius ver- Houſe called Brocks, and of 80 Acres of Land 
— Baker, thereunto 2 and of another Houſ: 
Guodb. 35. Called Locks, and being ſo ſeized made a Feof 
tis there ment in Fee of Brocks, and the 80 Acres 
reported by And by another Feoffment made to him, he 
3 took back the ſame Houſe and Lands and 40 
Caſs, Acres more by another Name. And about ten 
Years afterwards, he deviſed his Houſe called 
Brocks with all the Lands thereunto appertaining ll 
to his youngeſt Son; now though he uſed th i 
40 Acres, with his Houſe for ten Frars together, 
yet it was adjudged they did not paſs by this 
Deviſe as appertaining to his Houſe, becauſe 
they were conveyed to the Teſtator by ano- Wi 
ther Name, and not known by the Name of 
Brocks. © | 
But the modern Reſolutions are ſtill clearer, 
Heu w#- vi. That by the Word Appurtenances Lands wil 
3 not paſs, but only ſuch Things which proper) WW 
57. do appertain to an Houſe, tis true, Lands may 
Hucr. 85. appertain to an Houſe, but not ſo properly u 
Lic. Rep.3. many other Things; therefore to make Land i 
paſs they muſt be expreſſed, viz. with the Land i 

| tbereunto appei taining. 
Archer So where the Teſtator had a Cloſe, and an 
nel fer. Houſe built on Part of it, and a Kiln buil 
131. upon another Part of it ſor dry ing Oats, and 
| alſo two Mills to make Oat meal adjoining to 
the Cloſe which were uſed together for ſeve. 
ral Years, but lately divided, and then he fold 
the Houſe, and one Part of the Cloſe, and kept 
the other Part, and the Kiln which he uſed 
with the Mills, and then deviſed the Mills with 
the Appurtenances to the Plaintiff, and it wat 
adjudged that the Xin did not paſß; for ?7 ; 
= | | Ef #7 2 7 Tan 
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| Aﬀent to 4 Legacy. 


. Grant of an Houſe — he ar no other 
Thing will paſs but what properly appertaing 
toit Tn rp abate”, þ if a Devlſe is of an Houſe 


with the Land thereunto appertaining. 
But Juſtice V indham was of Opinion in this 
laſt Caſe, that if it had been ſpecially found 
that the Kiln was neceſſary for the Mills, and 
that they were not uſeful without it, the Kiln 
might have pailed as Part of the Mills, though 


not by the Word Appurtenances; for nothing 
= paſſes by that Word but what may properly ap- 


pertain, as a Deviſe of an Houſe, with the Ap- 


purtenances, the Conduits and Water-Pipes, tho 


at a great Diſtance paſs, becauſe thoſe are 


Aſſent to 4 Legacy. 


| AY ENT to a Legacy or Deviſe of per- 


ſonal Things is a perfecting Act, tis like 
an Attorument to a Grant of a Reverſion, or a 
Admittance upon a Surrender of a Copyhol 
Eſtate, ſo that the Executor's Aſſent to a Le- 
gacy, ſeems neceſſary to the Execution of it; 


and therefore in our old Books, tis held, that Kilw.z 28, 


ex 


if a Deviſee of Goods and Chattels take them Dy 

without the Delivery of the Executor, he may * 

have an Action of Treſpaſs againſt him. | 
It was formerly held, that the Aſſent of the 


Executor was not neceſſary to a Specifick Lega - 


cy of any Goods or Chattels: But the Law is 
now otherwiſe, for if the Legatee might take 
the Thing itſelf without the Aſſent of the Exe- 
cutor, it might ſubject him to a ary 

3 ho | | 1 > ; 80 | als 


54 l/. 
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oo Aiſent to a Legacy. 

Caſe there ſhould be Debts owing, and this 
without any Fault in iim. WE 
But though the Aſſent of the Executor is {6 
very neceſſary to the due Execution of a Lega. 
cy of Goods in general, yet tis not of that 
Force or Efficacy as to make a Legacy good, 
which in its ſelf is void; as for Inſtance. © ME 
Branbie An Executor having a Term for Years as 
Grantham Executor, deviſed it to a Stranger and made his 
pl. Com. Son Executor and died, the Stranger entred by 
525. the Aſent of the Son, and afterwards he as Exe- 
cutor to his Father entred upon' him, and ad- 
judged lawful ; for the Deviſe was void to the 
Stranger, becauſe an Executor cannot ' deviſe 
what he hath as Executor, it being in ſuch Cafe 
for the Uſe of the Teſtator, and by Conſe- 
| _ quence the Deviſe is avoid; and if ſo, the 
|| Aſſent given to a void Deviſe muſt be alſo void, 
| 3 and it ſhall never endure as a new Grant, but 

| only as an Aſſent to the Thing deviſed. _ 
Neither is the Executor's Aſſent neceſſary to 
2 Deviſe of Lands, for the Deviſee in Fee or in 
Tail, or for Life or Years, of Lands, may 
enter into the ſame without his Aſſent, inſo- 
much, that if the Heir enter before him, the 

Deviſee may enter and eject him. x 

"Tis agreed, that the Aſſent of the Executor 
is neceſſary to the due Execution of a Legacy 
of Goods and Chattels, but there ſeems to be 
ſome Difference as to this Matter, between a 
Deviſe of the Uſe of ſuch Chattels, to one who 
is likewiſe made Executor, and a Deviſe of the 
Uſe thereof to a Stranger, and after his Death 
to another; for if the Executor poſſeſſes him- 
ſelf of thoſe Goods and uſeth them, this will 


not execute the Deviſe over him in Remainder 
| 1 Gn without 


Aſſets. _ 

without his Aſſent; but if the Deviſe is to a 

Stranger and not to an Executor, in ſuch Caſe, _ 

if the Executor deliver the Goods tothe Stran- 

ger to uſe them during his Life, this will be 

a good Execution of the Legacy to him in Re- 

mainder ; ſo that after the Death of the Strau- 

ger, he in Remainder may ſeiſe and detain the 

Goods wherever he finds them. —-*© © 

I ſhall conclude this Title by ſhewing, that 


an Aſſent to a Deviſe may make the Executor 1 


| | himſelf take as Deviſee, for where the Teſta- 3 


tor was poſſeſſed of a Term for Years, and de- / Mil. 

viſed the ſame to his Daughter for ſo many lard, 

= Years as ſhe ſhould live, Remainder to John March 
Holloway, and made his Daughter's Huſband 37 


W FExccutor and died, after whoſe Death the ſaid 


Executor declared, that if his Wife was dead 

his Eſtate in the Lands was ended, and that it See Garret. 

remained to the Hollowaies; adjudged this was Om 

= 2 ſufficient Declaration to make him take tgñge 
Term as Deviſee in Right of his Wife, and if 

he had not made ſuch Declaration he might 

have taken it as Executor; ſo that now he held 

it only during the Life of his Wife, but might 

have otherwiſe held it during his own Life. 


Aſſets. 


8 3 HE Word is derived from the French Aſſex, 
in Latin Satis, and ſignifies that there is See tie. 
enough left by the Deceaſed to diſcharge that Outlary. 
burthen which is caſt upon his Executor or Heir, 
as well to ſatisfy his Debts as to pay the Lega- 
cies by him bequeathed. be: 

| Aſſets 


e, 
- Aſſets are of two Sorts : 


(i.) Aſets inter mains. 


£ ) Aſets by Deſcent. 


Aſſets inter mains 18 where the Teſtator dis 166 


indebted, leaving ſufficient to his Executor to 
_ diſcharge both his Debts and Legacies. 
And — there have been many Queſtiong 

made what ſhall be accompted Aſſets, and 


what not, I ſhall mention the Reſolutions on 


either Side asI find them diſperſed in our Books, 
(I.) And ff what ſhall be accompted Aſets. 


In the old Books "tis held, that if 3 Man 


hath a Term as Executor and afterwards he 
r the Inheritance, the Term ſhall not 
| extin&, but ſhall remain as Aſſets. 
— So where a Perſon covenanted with the Te- 
1 N * ſtator to make him a Leaſe for Years, and the 
Shelley's Teſtator died before the Leaſe was made to 
Caſe,rRep. him, and afterwards it was made to his Execu- 
98. B. tors; now tho' the Term commenced in their 
Time, yet becauſe the Covenant was made 
with their Teftator, and by Vertue thereof the 
Eſtate was granted to his Executors, the Term 


ſhall be Aſſets in their Hands. 


This agrees with Juſtice Walmſley's Opinion 


1 Rep. 87. in Corbett's Caſe, viz. That if an Execytor ſur, 
render a Leaſe for Years, which he had as Exe- 
cutor to him who hath the Reverſic ion in Fee, 
tho' the Term is extinct as to him in Rever: 
ſion, yet it ſhall remain Aſſets in the Execu- 


tor as to Creditors and Kess and ea the 
aw 


i. 8 


Paky hed Mi. TTV 


Law was the fame if the Executor himſelf had 
purchaſed the RVs IRR. 2 
So where the Teſtator was poſſeſſed of Leaſes Chamber 


| for long Terms of Years, and deviſed the ſame laine ver- 


to his Wife for Life, then to his eldeſt Son for ne Neva 


Life, and to the Heirs Male of his Body, and « Ch. Rep. 
died, owing ſeveral great Debts, and leaving 25% 
his Wife Executrix, ſhe proved the Will and ; 
paid ſo much of the Debts as the Stock did 

amount unto, and then Aſſents to the Deviſe 

of the ſaid Leaſes, and died, leaving one Croft 

her Executor, who articled with the Plaintiff 

to ſell the Leaſes to him; it was inſiſted by 

the Defendant, that by this Deviſe and the 


2 | | Aſent of the Executrix, the Leaſes were veſted 


in him in Remainder, and could not be diveſt- 
ed by the Sale of Croft her Executor, but ad- 


j uaged, that the Leaſes ſhould be Aſſets in his 


Hands notwithſtanding the Aſſent of the Exe- 
cutrix, and that Croft ſhould convey purſuant 
to the Articles; but that if after ſuch Aſſent 
the Son had ſold the Leaſes for a valuable Con- 
ſideration, the Sale had been good, becauſe he 
had a good Title in Law, and the Purchaſer 


| ſhould not be defeated by this Truſt for the 


Creditors. See Banes Caſe. , | 
Where a Mortgage is made for- a Term for 
Tears, the Equity of Redemption is Aſſets, and 


ſo is a * Leaſe made to attend the Inberitance. * 2 ch. 


But if a Leaſe is made rendring Rent to the Rep. 152. 


| Leſſor his Heirs and Aſſigns, and his Executor T Dyer 


. 361. ö 
received the Rents ſeveral Years after the *** 


Death of the Leſſor, this ſhall not be Aſſets, | Harcourt 


becauſe it belonged to the Heir. | verſus 
Money decreed in Chancery by Reaſon of any Vrentan, 


Executorſhip, Money ariſing by Sale of Lands — 


by 76. 
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I - - Aﬀets. 
dy Executors ſhall be Aſſets, and ſo ſhall Da- 
mages recovered by an Executor, pro bonis aſpor- 


— 
* 


11 H.6. 35. tatis in vita Teftatoris. In the old Books, tis held, 


that if an Executor Merchandize with the Goods 


of the Teſtator, the Encreaſe ſhall be Aſſets, 


and this agrees with the late Reſolutions in 
Egquity, (viz.) if the Executor lends the Teſta- 


Ratcliffe tor's Money and receives Intereſt, that ſhall 


verſus be Aſſets; tis true, there are ſome Caſes to 
Graves, ,, the contrary, becauſe the Executor is not bound 
272. ” to lend, and if he doth, tis at his Peril, there. 
receive the Profit, but the contrary Opinion 

now prevails. „„ 1 
Dyer 208. Upon plene adminiſtravit pleaded, the Plain- 
. tiff replied Aſſets, die impetrationis brevis, and 
the Evidence was, that at that Time a Sum 
of Mony (to the Value of the Debt) was brought 
into the prerogative Court to be delivered to 
the Defendant as Executor, &c. which in Fact 
was true, but the Executor proved, that on the 
ſame Day the Court ordered the Money to a 
Creditor of his Teſtator, yet the Plaintiff re- 
covered; but my Lord Dyer tells us, it was 


by a narrow Pinch, for the Defendant might 


: have helped himſelf by ſpecial pleading. 
3Leon. 32. If the Mortgager pays the Money to the 
Heir of the Mortgagee, he ſhall not take it as 
Heir, but as Executor, and it ſhall be Aſſets in 
| his Hands. 3 ä 5 
What ſhall As to this Matter I find that a Releaſe made 
be «= 48 by an Executor ſhall not prejudice the Cre- 
— * 4 ditors fo as to extinguiſh. the Aſſets, as for In- 
Releaſe. ſtance: | | 9 
3 Leon. An Executor was ſued, who pleaded viens in 
51 ſa mains, the Jury found that one became bound 
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fore, as he is to bear the Loſs, ſo he ought to 


Aſſets. 


to his Teſtator in a Bond of 1001, for Per- 
bormance of Covenants, which afterwards were 
broken; and that the Executor put the Bond 
in Suit and pending the Action, ſubmitted him 
ſeif to an Award, and the Arbitrators award- 
ed the Obligor to pay to the Executor Jol. and 
that he ſhould releaſe the Bond, which was 
done; but yet the Executor was adjudged to be 
anſwerable for Aſſets to the Value of the Bond, 
WE which was 100 J. for tho' he was compelled to 
make the Releaſe, yet it was his own Act to 
ſubmit to the Arbitration. 488 
Debt upon Bond due to the Teſtator, this Owen 36. 
Ws not Aſſets in the Hands of an Executor till re- ; 
Covered, becauſe tis but a Choſe in Action; but 
If the Executor releaſeth the Debt the Action is 
one, which is very true; but the Debt is then : 
WA ſets in his Hands to the whole Value of the Hob. 66. 
ond, for the Releaſe is as good Satisfaction in ; 
Law, as an actual Satisfaction would have been 
ecauſe the Law intends the Executor would 2 
Wot have made a Releaſe without a full Recom- Godb. 29: 
Wpence and Satisfaction from him to whom it 
Vas given. 5 5 | 
lt might be otherwiſe where the Certainty of 

he Sum releaſed doth not appear, for in ſuch 
Laſe tis likewiſe uncertain what the Executor 
night have covered, if he had not releaſed; 
but if it doth appear or can be proved how 
uch was due, it is Aſſets. | 


93 


*% 


4 


| Kighley 


le Therefore where the Debt is certain, as tis 7% * 
e {ways on a Bond, a Releaſe of that Debt makes IN . 


t Aſſets in the Hands of the Executor, and ſo 238. ceo. 
t was adjudged Anno 26 Eliz. viz, an Admi- Eliz. 43. 
iſtrator durante minore atate of an Infant Exe- 4 Leon. 
utor received 600 due to the Teſtator, the 5041 29. 
1 hs Inbant « 29; 


Goods fhall 


not be 
Aſſets til! 
recovered. 


Bethell 
verſus 
Stanhope, 
Cro. Eliz. 
BIO. 
wen 132. 
2 And. 
172. 
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ed the Will, and releaſed the Adminiſtrator of 
all Actions, and in an Action of Debt brought 
againſt the Executor it was adjudged, that ſo 


and a Creditor hath Election to ſue him as ſuch, 
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Aſſets. N 
Infant Executor came of Age and then he ptoy: 


much as he releaſed being certain, ſhall be 
Aſſets in his Hands; becauſe he hath given 
away that which might have been Aſlets, and 
it ſhall be intended that he hath received 8a. 
tisfaction from the Adminiſtrator to whom the 
Releaſe was given. | | 
In ſome Caſes Goods ſhall not be Aſſets till 
recovered and in the actual Poſſeſton of the Exe. 
cutor or Adminiſtrator; and in ſome Caſes tis 
otherwiſe, to give Inſtances in both. _ 1. 
Judgment was had againſt one Vaughan; then 
he made a fraudulent Gift of his Goods to his 
Daughter, who by Vertue of this Gift did give 
the Defendant Authority to take and diſpoſe 
the Goods to his own Uſe, which he did, and 
then he got Adminiſtration, and a Sci. fa. was 
brought againſt him as Executor to Vaughan, to 
have Execution on the ſaid Judgment, who 
leaded reins inter maines, and this Matter being 
ound ſpecially, the Plaintiff had Judgment; Mo: 
for by the Defendant's intermeddling with the Wl 
Goods, tho' he was not a lawful Executor at Tho 
that Time, yet he became Executor de ſon Tort, Me! 


or as Adminiſtrator, he might ſue him as Ex- 
cutor de ſon Tort ; becauſe the Gift to the rd 
Daughter being void, ſhe could give him n0 
lawful Authority to take them, therefore he ma! 


became a Treſpaſſer, and they were Aſſets in by: 


his Hands, and the ſubſequent Adminiſtration ¶ dito 

did not purge that Treſpaſs : But if the Goods 

had been taken from the Inteſtate in his Lif- 
| tink, 


ime, then they are not Aſſets till recovered and | 

n the Poſſeſſion of the Adminiſtrator. rr. 
80 where the Plaintiff as Executor; and the Hotſey 
elendant ſubmitted themſelves to an Aivard, 1e, 
and the Arbitrators awarded the Defendant to 3 6: 
py the Plaintiff 300 1. A Creditor of his Tefta- 1 Vent. 
or attached this Money in the Defendant's Hands 112. 
s due to the Teſtator ; tis true, it would have 

e been Aſets if the Executor had received or re- 
covered it, but not otherwiſe, and ſo not attach- 


4 
LY 


able as a Debt due to the Teſtator tempore mortis, 
e. SE The following Cafe is where Goods have been 
is adzudged Aſſets, tho they were never in the Po 


Wcſſon of the Executor, and it was thus: ; 
J. The Teſtator made */. N. Executor durante Chandlei 
Vinore «tate of R. B. and made the ſail R. B. Exe. venus 
Wcutor when he came of Age, and it happened 3 
e hat ſome of the Goods were in the actual Poſſeſ- Abr. 921. 
nd lion of the ſaid V. NM after the Executor came of Hob. 264: 


a full Age, and after he took upon him the Execu- 
w orſhip, yet thoſe Goods ſhall be Aſſets in the 
o lands of R. B. the Executor, tho' he never had 
ns he Poſſeſſion of them, becauſe he might have re- 
nt; {covered by Trover againſt V. N. it he would. 
the If the Obligee lie lnteſtate, and the Ordinafy 


Wpnould commit Adminiſtration to the Obligor, the 


or, Debt is extin# by the Grant of Adminiſtration, 
ich, but yet it ſhall be Aſſets in the Hands of the Holliday 
Ex- (Adminiſtrator to ſatisfy Creditors, becauſe the TR 


Boas 


Ordinary had no Power to diſcharge the Debt. 1 Roll. 


% || The Law is the ſame if the Obligee himſelf Abr. 936; 
be makes the Obligor Executor, the Debt is extind@ | 1 Roll. 
s in Mby the Will, but it ſhall remain as Aſſets to Cre- Abr. 928 
tion flitors. = 85 8 

oo 5 5 . 


I Boll. Sale, and with his perſonal Eſtate to pay hi 


= Aſſets. jj 
Deviſeof There have been ſome nice Diſtindtions made t 
Foy nor charge the perſonal Eftate where the Teftator bat\ 
Deb, © deviſed bis Lands for. Payment of bis Debts, and thi 
N is done in Favour of the Pris 1 5 ; 
1 Roll . The Teſtator deviſed his Lands to be ſold 4 
Abr. 920. . N. for the Payment of his Debts and Legacies, Ml 
and made the ſaid /. N. his Executor, and died, it 
was adjudged that the Money received by him 
upon the Sale ſhall be Aſſets; but where the 
Land is deviſed to be ſold by his Executor anl 
others, there the Money ariſing by ſuch Sale ſhall 
not be Aſſets, becauſe they are not entruſted with 
it as Executors. | Er os 
"_— But where a Deviſe is of Lands to bis Executor 
Huntly, to fell, and with the Money arifing by ſuch 
Abr. 920. Debts, there the Money received by the Sale 
Hardres ſhall be Aſſets, ſo *tis if Lands were deviſed to bt 
40. fold by his Executors. ; 
2 Vent, If Lands are deviſed to be ſold for Payment o! MW 
349 Debts and Legacies, and the Reſidue of the pr 
. ſonal Eſtate is given to the Executor after Delt 
and Legacies paid, yet that perſonal Eſtate ſhall 
be Aſſets, and applied to the Payment 0 
Debts as far as it will go, and the Land hal 
be charged no farther than is neceſſary to male 
up what remains unpaid, and this is in Favout 
of the Heir. 1 N 
Where the Anceſtor entered into Bonds and dies 
ſeiſed of Lands in Fee which deſcend to his Heir, 
the Lands are chargeable as real Aſſets to ſatisfy 
his Debts, and this is called Aſſets by Deſcent; 
and the Law was formerly, that if the Heir alin 
the Land before the Bond was put in Suit, the 
Debt was loſt, | | a 
i Bu 


_ Aſſets.” 5 bl 99 
nut now by the Statute 3 & 4 V. & M. cap. 

. the Heir ſnall be anſwerable by an Action 
bebt to the Value of the Land fo fold, and 
recution ſhall be taken on a Judgment obtained 
ainſt the Heir in ſuch Action to the Value of 

hc Land as if the Debt was his own; but the 
and which is bond fide, fold before the Action 
Wrought, ſhall not be liable to the Execution. 


It hath been a Queſtion whether an Equity of Trevor 

id edemption by the Heir of the Obligor was Aſſets 2 1 
1 his Hands, to ſatisfy a Debt claimed by the 1 ch Reg. 
1 xecutor of the Obligee, but it hath been decreed 148. 


Hat it is Aſſets. | | 
And fo is a Leaſe to attend the Inheritance, 2 Ch. Rep. 
d ſo is an Advowſon, and it ſhall be recovered 132. 

ter the Rate of one Shilling for every Pound 

Mark the Church is worth, 1 Inf. 394. 

If a Ceſtui que Truſt dies and leaves a Trust in 29 Car. 2. 
Ne to deſcend to his Heir, this ſhall be Aſſets cap. 3 
= Deſcent, and the Heir ſhall be liable for the 

per ebt or Obligation of his Anceſtor, as if the 

ate had deſcended to him in Poſſeſſion, which 

s not ſo before this Statute, for even in Equity 

Wiruſt of Lands was not Aſſets ; and for this 

We have a notable Caſe about 15 Years before 

We making the Statute, as for Inſtance: FO 
rout Ralph Allen purchaſed Lands in his own Name Bennet 
a in the Name of one Hammond, but the Truft veſe 

dies WY Hammond was not expreſſed in the purchaſe bee * &Þ: 
Jer, ed, afterwards Allen, and his Son became bound N 
is r a Debt of William Allen, and after the Death 
ent; all the ſaid Parties the Daughters and Co-heirs 
alem f Kalph upon a Bill in Equity againſt the 
ar of Hammond, had the Land decreed to be. 
nveyed to them by the ſaid Heir in Perfor- 


* 


4 
5 [1 


ance of the Truſt, | | 
| s H 2 | Then 


100 Aﬀets. 

Then another Bill was brought by the Credi. 
tors againſt the ſaid Co-heirs, to have the Land 
made liable to the ſaid Debt as Aſſets in Equity; 
but tho' the Heir of the Truſtee was decreed to 


"convey to them, yet it was farther decreed the 


ws truſt Lands ſhould not be Aſſets. ED 
Dyer 363, The Obligor bound himſelf and his Heirs, and 


had Iſſue two Sons, and died; the eldeſt Son en- 


tered on the Lands, and died without Iſſue, then 

the youngeſt Son entered; and in an Action of 

Debt brought againſt him upon this Bond, it was 

adjudged, That he ſhould be charged with Aﬀets 

as Heir to his Father, notwithſtanding the inter. 

þ mediate Deſcent to his elder Brother. 

What ſhal Next I ſhall mention ſome Caſes, wherein it hath 

$i nb been adjudged what ſhall not be Aſſets in the Hand: af 
an Executor or Adminiſtrator. Ji, 

And firſt tis held, That a Debt upon Bond 

Owen-35, due to the Teſtator, is not Aſſets in the Hands of 

the Executor till recovered, becauſe tis but a 

Choſe in Action; but if the Executor releaſes the 

Debt, then tis Aſſets, becauſe he hath determined 

eee d 4 Goods, and hi 

Fei S800 where the Teſtator pawned Goods, and hs 

4; Mk Executor paid to the — and kept them, which 

he might do lawfully, becauſe the Property be 


came altered by Way of Retainer, the full Value 


being paid, and therefore ſuch Goods ſhall not 
be Aſſets in his Hands. . 
Dyer 362. Likewiſe where the Teſtator made a Leaſe ol 
an Houſe and Implements, rendering Rent to 
him, his Heirs, and Aſſigns, and died, the Exect 
tor received the Rent ſeveral Years afterwards; 
and all this was found ſpecially in an Action of 
Debt brought againſt. the Executor, wherein the 
Iſſue was Aſſets or not, and the Verdict conclude 


2 


- 


* + 


% 


| | & fc, the Defendant had Aſſets, but adjudged, 
That the Rent belonged to the Heir, and the 
word & ſic was void. 


The Teſtator appointed certain Lands to be Germin's 


| fold by his Executor, and the Money ariſing by Caſe, 1 


the Sale to be diſtributed amongſt his Daughters, Wee 44 4 


when they ſhall accompliſh their Age of 21 Tears ; the Leon 225. 
Executor ſold the Lands; adzndged, That the 


Money ſhall not be Aſſets in his Hands in the 


but after the Eſtate Tail is ſpent, tis then be- 
come Aſſets. | | 


mean tiane to ſatisfy the Debts of the Teſtatar, 
becauſe tis limitted to a particular Uſe. bY | 
A Reverſion in Fee expectant upon an Eſtate 6 gey, 58. 


Tail is not Aſſets, becauſe tis in the Power of B. 2 Roll. 


the Tenant in Tail to bar it when he will, * * __ 
Oll, 


83 0 
. +K had Iſſue R. and 8 and conveyed Lands 25. 
to the Uſe of himſelf for Life, Remainder to R. 3 bew. 289. 


in Tail Male, Remainder to his own right Heirs, 3 


then K. died, and the Reverſion deſcended to R. + Kelle 


who died ſeiſed; then the Reverſion deſcended to verſus 
his San, who died alſo without Iſſue, ſo that the Rowden, 


Tail was ſpent; then S. the youngeſt Son of K. 3 


entered; and it was adjudged, That theſe Lande 
{hall be Aſſets to anſwer the Debt of his Father, 


and the fole Queſtion was, Why he ſhould be 
charged as Heir to his Father, without naming 


the intermediate Deſcent to his eider Brother and 

Nephew: i; WW | | 
If a Copyhold deſcends to an Heir, this ſhall 4 Rep. 22. 

mall not be Aſſets, becauſe tis an Inheritance . 

created by Cuſtom, and the Common Law directs 

the Deſcent ; but not that it ſhall have any other 

collateral Qualities which do not concern ſuch 

Deſcent, and which other Inheritances at Com- 

mon Law have. 2 

| H 2 T fball 


Steering Hands to pay the Teſtator's Debts, becauſe they 
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102 Aſſets: | 
Tall conclude this Title with ſome Cafes 1. 
lating to Pleading, and other Matters pertinent to 

— - | | | GE): „0 

A ſumpſit, in which the Plaintiff declared, that 

the Defendant being poſſeſſed of a Term for 
Years as Executor to H. R. who owed Money to 

the Plaintiff, in Conſideration that the Plaintiff 
would defer the Payment till Michaelmas next, he 
(the Defendant) promiſed to pay it; upon no! 

A4 aſſumpſit pleaded, the Plaintiff had a Verdict, and 
Ce, upon a M rit of Error brought, the Error aſſignel 

9 Rep. 94. was, that the Plaintiff had not averred in his De. 

bs _ claration that the Defendant had Aſſets; but ad. 

cotting- Judged that he need not, becauſe it ſhall be in- 
ton verſus tended that he had Aſſets, and that the Teſtator 

Hulett, S. p. would not leave a greater Charge upon his Exe 

Cro, Eliz. cutor, then he would leave wherewithal to diſ 

1 charge it. 1 5 ; 

The Teſtator deviſed, that ſuch Lands, nam- 
ing them, ſhould be fold by his Executor, and 
the Money ariſing by ſuch Sale ſhould be diſtr- 
buted amongſt his Daughters. The Lands were 

| fold, and the Money was in the Hands of the 

Leon 115 Executors ; adjudged it ſhall not be Aſſets in their 


tt 


Caſt. were deviſed to a particular Purpoſe. 8 
Aſſumpſit againſt an Executor, who pleaded 3 
Bond of 40 l. given by his Teſtator to V. R. yet 
umpaid, and that he had not Aſſets ultra 5 1. to 
ſatisfy that Debt. The Plaintiff replied, that 
the Bond was for 40 l. conditioned for the Pay- 


| ment of 20 l. on a Day not yet come; and upon 3 iced 
=o agg Demurrer to this Replication, it was adjudged ill, the 
Fowke, becauſe the Plaintiff did not alledge, that the WW a 
3 Lev, 57. Defendant had Aſſets ultra 201. for if he hath not, ily 


then he is not bound to pay the Plaintiff's * 
6 2 . 9 5 7 2 | due 


— -- 


A Man made ſeveral Executors living in Keilw. 5r. 
fſeveral Counties, one of them Pes himſelf 
W of all the Goods, and the other had nothing, yet 
he cannot plead plene adminiſtravit, for Aſſets in Richard. 
the Hands of one Executor is ſo in both; and — 
W the jury in one County may find Aſſets in ano- 6 Rep. 48. 
ther County; becauſe tis the Finding which is 2 Cro. 56. 
Matter of Subſtance, and the Place is but Surplu- 
ſoc: For if the Defendant plead plene adminiſtra- 
wit ad Excefter, the Jury may find Aſſets in Ireland, 
for 'tis a Thing tranſitory, tho' it hath been 
ſometimes doubted, for my Lord Dyer, Anno 28 Pyer3e. B. 
.S. tells us, it was but lately ſo adjudged, he tells 
us farther, this muſt be perſonal Aſſets, and not 
Aſſets of Lands where Debt is brought againſt 
the Heir, Dyer 271. B. | | 

Debt againſt an Executor, who pleaded plene Manverſu 
adminiſtravit; the Plaintiff replied Aſſets, die Ex- 2 
ibitioris Billa, viz 23 Ofobris, which was the i 432. 
firſt Day of Michaelmas Term; now if it appear, 
that the Bill was not filed till fourteen Days after 
WF wards, or within the Term, whatever the De- 
fendant had in his Hands and paid within that 
Time, and before the Bill filed, if it was paid in 
1 of a Debt in equal Degree, ſhall be 

Allets. | RL | 
= An Exgliſb Bill was brought againſt an Execu- Clough 
tor to diſcover Aſſets, the Defendant demurred, ver/is | 
becauſe it was brought before any Suit commen- 5 | 
ced at Law; for it ſuch Suit had been brought, 115. 
the Defendant might have confeſſed the Debt, or 
have paid it, but by this Means he may be- dou- 


bly vexed. 
„ H 4 Where 


64 _ _ - 4verment. | 
Bard ver- Where an Executor is ſued upon a Promiſe to 
- ag pay a Legacy, the Plaintiff need not aver that 
Booth he had Aſſets at the Time of the Promiſe made, 
verſu for it ſhall be intended he had, otherwiſe he 
Crompton would not have made the Promiſe. | 
3 Then as to the finding of the ſury, (viz.) Debt 
3. S. P. | | . . | | 
#Leeverſus Was brought againſt an Executor for 300 J. and 
Ridford, Aſſets were found to 2001. and Judgment for 
1 Roll. the Plaintiff, that he ſhould recover de bows Tefta- 
Rep. 58. torts, and upon a Writ of Error that Judgment 
pas affirmed. | + | 
Eret But if the Jury had not found to what Value, it 
| 3 had been void; for to find Aſſets generally, with- 
: 3 f „ FI . . . 
1 Roll. out ſaying to what Value, is void, becauſe the 
Rep. 274. Plaintiff ought to recover only according to the 
Aſſets found, which muſt be certain. 
S0 where tis found that an Heir had ſeveral 
Lands and Tenements by Deſcent, tis void, be. 
_ cauſe it may he true, and yet the Defendant may 
have no Aſſets, for a Reverſion expectant upon 
an Eſtate Tail is a Tenement, and yet that is not 
F 8 oy 
 Aﬀegnes. See Executor of Executor. 


Averment, aut of a Mil. See Poſte 
| zit. Deſcription. 
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1 have been allowed to ſupply 1 
LY Defect, and to take away Surpluſages in 
Wills, I ſhall give fome Inſtances in both. 

2 Leonygs. And firſt to ſupply a Defect; f The Teſtator 
3 Leon7c. deviſed his Lands, and yet his Name was not 
$£420104 in the whole Will; but by an Averment of hi 
Name, and Proof that it was his Will, it ys 
— LE ne 

EST ; F 4 Thi 


| Averment. 105 

5 he Teſtator deviſed Lands to the Heirs of Godb, x3r 
V. N. and the Clerk wrote to . N. and bis Heirs, SY 
= this may be helped by an Averment, becauſe his | 
intent is written, and more But if the Deviſe 

had been to /. N. and bis Heirs, and the Clerk 

had written to the Heirs of V. N. in ſuch Caſe an 
Averment would not have made it good to V. M. 
becauſe tis not in Writing, which the Statute re- 

quires all Wills to be; ſo that an Averment may 

be allowed to take away a Surpluſage, but not to 
erncreaſe that which is defective. 

| So where the Teſtator deviſed ſeveral Mannors rerd 

to his Son in Tail, Remainder to Thomas Cheyney Gheyney's 
in Tail, upon Condition that be or they, or any Ces 68. 
of them ſhall not alien, adjudged, That no Proof e 
{hall be allowed, or any collateral Averment out 

of the Will, whether the Teſtator intended by 

thoſe Words to reſtrain Thomas Cheyney, and the 

= Heirs of bis Body only. e 

Ever ſince this Caſe of my Lord Cheyney it Molineux 
hath been conſtantly held, That there cannot be verſus 
any Averment to add any Thing to a Will by Molineur, 
Words Dehors, nor to abridge it by any Condition 45. 
added thereunto by ſuch Words; for all Wills (as 
already hath been obſerved) muſt be in Writing, 

and to aver any Thing which cannot be collected 

out of the Words of the Will, makes Part of it 

in Writing, and Part not. | | | | 
Therefore, where the Teſtator deviſed Lands 2 
to his Wife for Life generally, this cannot be a- een 4.4 
verred to be for her Fointure, and in Bar of her cited in 
Dower, becauſe a Deviſe imports a Conſide- Vernon's 
ration in it ſelf, and an Averment ſhall not be © 
allowed to any other Uſe than what appears in 

the Will, that is, no Averment ſhall be taken 

tut of the Will, which cannot be collected to 


108 


Lawrence 
verſus 
Dodwell, 


ILut. 734 


was in Recompence of her Dower; but it was 
adjudged, that no ſuch Averment could be made, 


Chaloner 


ver ſus 
Fi Bowyer, 


2 Leon/o. 


long as bis eldeft Son had any Iſſue, bis Daughter 


Will it ſelf, 170 


. Auer ment. 
be the Teſtator's Intent by the Words in the 


And fo it was held in a late Caſe, (viz.) in 
Dower, the Tenant pleaded, That the Huſband 
made a Will, and deviſed the Lands to the De- 
mandant during her Widowhood, and averred this 


for there was nothing like it in the Will. | 

_ *Tis true, if the Deviſe had been to her for 
Froviſion and Maintenance, tho' the Word Fointure 
had not been in the Will, it might have been 
averred that it was for her Fointure, becauſe tis 
confiſtent with the Words of the Will. 

So a Deviſe to his Son John, and he hath two 
of that Name, it may be averred which he in- 
tended, for it cannot be repugnant, becauſe one 
Fohn is written in the Will. 

The Teſtator had iſſue two Sons and a Daugh- 
ter, and he deviſed his Lands to his youngeſt 
Son in Tail, Remainder to the Heirs of bis elde 
Son, and if he die without Iſſue, Remainder to 
his Daughter and her Heirs; the youngeſt Son 
died without Iſſue in the Life-time of the eldeſt; 
adjudged, That the Iſſue of the eldeſt ſhall not 
take by this Deviſe, becauſe he himſelf could not 
take by the Name of Heir in the Life-time of 
his Father; whereupon he produced Witneſles, 
who proved on Oath, That the Teſtator declared 
his Meaning concerning his Will, (viz.) That « 


2 not have the Land; but this Proof was re- 
jected. = x tre | 
See Stead verſus Perryer Poſtea. 


4 uthority, 


107 
Authority, and no Intereſt by a Deviſe. 


See Sale of Lands. 
See Executor's Right excluſive, &c. 
See Legacy ſurviving. "3 

See Daniel verſus Upley. 


4 Nder this Title I ſhall mention ſuch Caſes 
U wherein it hath been adjudged, That the | 
Deviſee had only an Authority, and no Intereſt in See Chat- 
the Thing deviſed, and where he had an * Intereſt = 1 
as well as an Authority. . | Profits 
Where be had only an Authority without an Inte- 
1% and that is generally by a Deviſe in ſuch Words 
as theſe, 2 | 
2 Deviſe to another to have the diſpoſing, 
ſetting, letting, and ordering of bis Land, ſo to 16- 
cerve, ſet and let it, ſo a Deviſe to his Son, but 
that bis Wife ſhould take the Profits, &c. ſo where 
the Deviſe was, That his Executor ſhould have the 
Overſight and Dealing of all bis Land; theſe Words, 
and ſuch like, give the Deviſee an Authority on- 
ly, and no Intereſt. 25 43 | 
As for Inſtance, Amino 28 H. 8. Ceſtui que Uſe Dyerz6. B. 
deviſed, That R. B. ſhould have as well the Go- 
vernment and Ordering of his Children, as the 
diſpoſing, ſetting, letting, and ordering bis Land ; 
adjudged, this was an Authority, and no In- 
| tereſt, and that he could not fell the Lands, 
for that could not be any well ordering for his 
Children. | 
A Deviſe of his Land to his Son, but That bis 2Leon221 
Wife ſhould take the Profits thereof till be come of Ly 
4ze;. this is only an Authority to take the Pro- 5 5. 8. P. 
e | „ 


make a Leaſe for Years in his own Name, nor in 


Yel 72. 1 


South ver- 
fees Allen, 
Buſh ver- 

ſus Allen, 
5 Mod. 53. 
101. 


- es un ther Time and I he die before ber Bon 


ter Deviſe of Land to his Son when he ſhould 


his Executor ſhould have the Overſight and Dealing 
| Brownl.88 of all his Lands and Goods until his Children 


— 


Authority, and no 


is of Age, that Authority is determined, other- 
wiſe, if he had deviſed the Profits of the Land to 
her till that Time. 5 | e 
A Deviſe to an Infant in Tail, and thkt one 
Beft ſhould have the Overſight of his Will, and 
ſhould have the Education of his Son until of 
Age, and to receive, ſet, and let it for him; ad. 
judged, That this Overſeer had no Intereſt, but 
an Authority only to let at Vill, for he eannot 


the Name of the Infant. | 


come to the Age of 24, and a Portion to his 
Daughter when ſhe ſhould come to 22, and that 


come to the aforeſaid Ages: The Executor made 
a Leaſe of the Lands at Will, rendering Rent 
at Lad) Day and Michaelmas, the Son died before 
Lady-Day; adjudged, That by theſe Words the 
Executor had no Manner of Intereſt, but an Au- 
thority only, and the Eſtate was in the Son by 
Deſcent. e e 
So where the Teſtator was ſeiſed in Fee, and 


L-w fa. kd - ” _ "os Wan Cann OE CERT PILE 


2 
devifed the Rents and Profits to bis Wife for Life, al 
to be paid by his Executors into her Hands, without 
the intermedling of the Huſband. The Queſt: fo 
-on was, Whether the Executors had any Intereſt to 


by this Will? that is, Whether it was a Deviſe of 


to them during the Life of the Wife? It was WW 6 


fſaid, That ſince the Statute of Wills, the Law de 
never conſtrued a Freehold to paſs by ſich Words Le 


without an apparent Neceſſity ; and here is no- 99 
ching given to them, and 'tis no Confequence, Wz 


5 that becauſe they are to pay, thęrefore they mult thi 


have the 


W was the Chief Juſtice Holt, (viz.) That the 
Taiſe an Eſtate to them by Implication, to con- 


| Life; but two Judges were of another Opinion, 


| | cauſe the Will being penned againſt the Huſhand, 


Pill; as a Deviſe that his Executor ſhould have 


Intereſt by a Deviſe. 109 
have no Eſtate in the Land; and of this Opini- 
Executors had no Intereſt, for that would be to 


tradict an expreſs Eſtate deviſed to the Wife for 


(viz.) That the Intent of the Teſtator would be 
better fulfilled, it the Words carried an Intereſt 
to the Executors during the Life of the Wife, be- 


he would, by ſuch Conſtruction, have nothing to 

do with the Land. eee | 
There are likewiſe ſeveral Caſes where the Deviſee 

bath not only an Authority, but an Intereſt by the 


the Iſſues and Profits of his Lands, till bis Son and Dyer 210. 
Heir come of Age, to the Intent that they ſhould pans 

pay his Debts and Legacies, and educate his Chil- ates 
dren, and made two Executors, and died; one 5 


of the Executors died, the Survivor made his 


Executor, and died; adjudged, That the Execu- 


tor of the ſurviving Executor may poſſeſs him- 
ſelf of the Profits till the Son comes of Age, be- 
cauſe his Executor had an Intereſt by the Deviſe, 


and not only a bare Authority. 


So where the Teſtator was poſſeſſed of a Term Hel- 
for 99 Years of a Mannor, Ic. and deviſed it % 
to his Wife for Life, to ſet, let, or make Eſtates out 5 | 
of it, in as ample Manner as he himſelf might if Abr. 261. 
living, during the ſaid Term of ber Life, Remain- Stiles 315. 
der in Tail to his Daughter; the Widow made a ” 
Leaſe of a Tenement, Parcel of the Mannor for 


99 Years, if three Lives ſhould ſo long live; it 


was objected this was not a good Leaſe againſt 
the Daughter, becauſe the Mother had no Au- 
thority by the Will to diſpoſe of any Part — the 
| _ Eſtate 


110 | Authority, and no 3 
Eſtate but during ber own Life; for if ſhe had, 
then ſhe might deſtroy the Remainder to the 
Daughter, which was never intended by the Te- 
ſtator; but adjudged, That the Leaſe was good; 
for if ſhe had no Authority but to make Leaſes 

for her own Life, then the latter Words of the 
Will were in vain, and void, therefore it ſhall 
be intended, that he gave this Power to his Wife, 
to make Leaſes for Years determinable upon Lives 
where it was cuſtomary ſo to do, and that by 
Poſſibility his Daughter might have it afterwards; 
but as this Caſe is reported by Stiles, the Court 
was divided. 
courthope So where a Deviſe was, That his Executor 
* verſw ſhould receive the Profits and Iſſues of his Land 

Ds till his Children ſhould attain their reſpective 

Carter 35. Ages of 21 Years, the Reſidue to his Son when 
he ſhould be of that Age; the Executor made 
his Wife Executrix, and deviſed that ſhe ſhould 
diſpoſe the Profits according to -the Will of the 
firſt Teſtator; adjudged good, becauſe it was an 
Intereſt veſted in the Executor. 1 

Dyer 331. The Teſtator deviſed ſeveral Legacies, and 

the Reſidue of his Goods to his Wife, whom he 
made ſole Executrix to diſpoſe for the Payment of 
his Debts ;, ſhe married again, and that Huſband 
made his Executor, and died ; adjudged, That 
the Widow, and not the Executor of the ſecond 
Huſband, ſhall have the Goods, becauſe ſhe had 
no Intereſt in them by the Will of her firſt Huſ- 
_ as to herſelf, but only for Payment. of his 

5 a A | 
Smith But where the Deviſe was, That if Elizabeth 
verſw his Wite thinks good to bring up his Children, 
Cro. Eliz, and to find them Neceſſaries, that then ſhe ſhall 
252. have his Land till his Son comes of Age 0 15 


* PP 2 
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| 
} 
| 
| 
| 
| 
} 
| 


— on” 2 rr oy SY OO. 


Intereſt by a Deviſe. 111 
Wife died before the Son was of Age; adjudg'd, 

That this is not only a Confidence, but an In- 
tereſt, and tied to a Condition to educate his 
Children. 5 3 | 

= Deviſe of Lands to his Daughter and her Heirs g. ider 
when ſhe comes to the Age of 18 Years, and that verſus 

his Vife ſhould take the Profits in the moan time, pro - Blackburn 
vided ſhe find the Daughter at School; the Queſtion — ” 
was, Whether this Truſt of the Education of the — 
Daughter was a perſonal Limitation, ſo as the 79. S. C. 
wire ſhould not have the Profits any longer than 

ſne educated the Daughter; and adjudged, That 

it was not, but a plain Term given to the Wife 

bo married again, and it accrued to her Huſ- 

band; for the Education of the Child was not 

ſuch a particular Privity, but it might be per- 

formed by any one. 5 = 
So where the Teſtator deviſed that R. B. ſhould Goreverſus 
take the Rents and Profits of his Lands for fif- 2 8 
teen Years in Truſt to pay his Debts, and upon "OY 
other Truſts, &c. and deviſed the Reſidite of his 

Goods and Chattels to the ſaid R. B. whom he 

made Executor; all the Debts were paid, and 

the Truſts performed, and there was an Over 

plus of the fifteen Years; it was inſiſted that 

t ſhould go to the Heir, for being raiſed out of 

the Inheritance, it ſhall attend it when the 

ruſt is performed; but decreed, That an Inte- 

We} paſſed by this Deviſe, and that the Reſidue 

Peas in the Deviſee, who was Executor, and not 
Wn the Heir. | | 


| 


* 


2 


| 11 is generally true, that an Executor cannot 


zer 


ſuch Judgment, and in double the Sum to proſecute the 


Goldſm. 
verſus 
Platt. 2 
Cro. 350. 


Judgment ſhall be affirmed. - 


tute, an Aion of Debt was brought againſt an 


X 


Bail by Exetutof. 


be compelled by Law to put in Bail to an 
Action, becauſe he is ſued in auter droit; but 
there are ſome Caſes wherein 'tis otherwiſe, which 
I ſhall mention in their proper Places. 
But firſt, I ſhall recite the Statute 3 Fac. Cay, 
8. by which tis enacted, That Execution ſhall wt 
be ſtaid upon any Writ of Error, for reverfing a 
Fudgment in an Action of Debt, or upon any Contraf, 
unleſs the Plaintiff in Error enter into a Recognizanc 
with two Sureties, to the Perſon who bath obtained 


Writ of Error with Effect, and to pay the Debt if th 
About nine Years after the making this Sta- 


Executor, who pleaded plene adminiſtravit, and 
it was found for the Plaintiff, and Judgment ac- 
cordingly. The Defendant brought a Writ af 
Error, and adjudged that he ſhould not put in 
Bail; for though the Words of the Statute are 
general, viz. that Execution ſhall not be ſtaid on 
a Judgment in an Action of Debt, yet that mult MW 
be underſtood in an Action of Debt brought 
againſt the Party himſelf upon his Bond, or = © 
own Debt ; but where the Judgment is Special, 
viz. that Execution ſhall be had de bonis Tefatori, 
and Damages only de bonis Propriis, tis not rea- 
ſonable that the Party ſhould find Sureties to pay 
= whole Condemnation Money out of his ow! 
ate, | 


7 


g Baſtard. Deviſe to him. 113 
The ſame Point was adjudged in Sir Henry 3 . 


iadnays Cale. 3 e 
But it an * Executor de ſon Tort is ſued, he mult 59. Lit. 
ut in Bail. Rep. 2. 


= The||Law was formerly the ſame, were a> bit. 
WL ightful Executor was ſued in an inferior Court, fte _ 
nd afterwards removed the Cauſe by Habeas Lit. Br. 
Corpus : But the Practice is now t altered, becauſe + Caſtle 
i Bail ſhould be allowed in ſuch Caſes, it would ven 
encourage Actions to be brought againſt Execu- . — 
1 4 in inferior Courts on Purpoſe to hold them Lev. 268. 
to Bail. | 

= So likewiſe where an ** Executor is charged“ Sid. 63. 
With a Devaſtavit, he ſhall put in Bail, Z Bult. 
As for Inſtance, a tt Sci Fac was brought againſt ns 
n Adminiſtrator upon a Devaſtavit, and a Judg- Williams 
ment de bonis Propriis, he brought a Writ of Error, verſis 
ut was obliged to put in Bail before he had a Mor, 


” 6 gs Sid. 3 * 
„. per ſedeas; for though tis true, that he ſhall wel, pe 
rot put in Bail where the 2 is againſt him 
boni: Tefatoris only, becauſe the Suit is in 


auter droit; yet tis as true where the Judgment 
Wand Execution ſhall be de bonis Propriis, as in a 
falſe Plea, or in a Devaſtavit, there, upon a Writ 


is of Error brought by an Executor, he ſhall put in 
on Special Bail, becauſe the Suit in ſuch Caſes is occa- 


Woned by his own Act, and ſo tis become a Suit 


Pt esinft the Executor himſelf. 

. 3 Cd 13 3 
1 Baſtard. Deviſe to him. See Intention. 
ea ; 

a 


A by the Statute 18 Elz. Cap. 3. the Parents 
of Baſtard Children may be compelled to 
make Proviſion for them; 15 the Law allows, 
8 that 


Moor 10. them is a Baſtard, Serjeant Moor tells us, the 
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114 Baſtard. Demiſe to him. = 
*PerkTit. that ſuch Parents by * Deed executed in their Lie 
8 time, or by their laſt + Wills, may give or devi 
viſe 9g, their Land to their Baſtards. a ng 1 
+ Brac. The Year-Book 39 Ed. 3. 11. is cited in SM 
lib. 2. Moyle Finch's Caſe, where tis held by Thorp, who 
1 GRev.6 was then a Judge of the Common: Pleas, and after. 
.o). wards Lord Chancellor, that if a Baſtard is c 
monly known and reputed to be the Son of R. M. that 
a Remainder limitted to him by the Name of th 
3 Leona. Son of R. M. is good. | | | | 
If a Man has ſeveral Children, and one af 


Law is clear, That if he grants all his Goods to 

his Children, the Baſtard ſhall take nothing by 

ſuch Grant; but he puts a Quære, Whether he 

| ſhould not take by a Will of his reputed Father! M 

But *tis clear that he might take by his Mothers 

Will by that Name, becauſe he is known to be 

the Child of his Mother. 5 : 
Dyer 323. So a Deviſe to the Uſe of Fane bis Dauglte, 
and to the Heirs of her Body, which Fane was: 
Baſtard, My Lord Dyer puts a Quare to it; but 

it being referred to him and to Juſtice Mao, 

they were both of Opinion, that the Law ws WW... 

clear this was a good Deviſe of the Land by the 
Intention of the Teſtator, to which Opinion ju 

ſtice Catline and the other Judges agreed; fo that 
Quaære in Moor, Whether a Baſtard ſhall take / 

the Name of Child by the Will of his reputel BW ,..; 


Father, is well reſolved. left 


Bona 


115 


Bona Notabilia. 


| HE Perſon who at the Time of his Death, See Repeal 
; £2 had Goods or Debts owing to him in any 
other Dioceſe, or peculiar Juriſdiction within 
that Province, beſides the Goods in the Dioceſe 
where he died, amounting to 51, or upwards, 1s 
ſaid to have Bona Notabilia; and in ſuch Caſe 
the Probate of his Will, or granting Adminiſtra- 
Wtion, belongs to the Archbiſhop of the Province 
where he died; but by the Canons of King James, Cen. 92,93 


© this ſhall not prejudice the 7 mm of thoſe 
by Dioceſes, where by Compoſition or Cuſtom Bona 
be Votabilia are valued at a greater Sum, as tis in | 
i ondon, where by Compoſition Bona Notabilia are 4lalt 335. 


to be to the Value of 101. | 

= Before thoſe Canons, it was not material to 
what Value the Good were in each Dioceſe, for | 
Net that be what it will, the Metropolitan had Ju- fl. 7.18. 
riſdiction; but now the Value muſt be 51. ex- 
cept Goods which the Party hath in a Journey; 
and the Regiſter of the inferior Court is to inform 


the Apparator of the Prerogative once a Month, 
the what Executors or Adminiſtrators have been diſ- 
Ju miſſed to that Court for Incompetency of Juriſ- 
that N diction below. | 

: by And by the 93d Canon, the Prerogative Court is 
ute g not to cite Men ex Oficio, unleſs they know they 


left Bona Notabilia. 
= Now ſince Bona Notabilia may conſiſt in Goods 
and Debts, I ſhall mention ſuch Queſtions which 


have been made. 
Bona | a4 


I 2 I. Concern- 


Bona Notabilia. 6 
I. Concerning Goods. 
II. Concerning Debts. : | | 
III. Concerning the Fur iſdiction of the Archbiſhop; 
to grant Admimiſtration. 
IV. Some Pleadings in Caſes where there are Bona 
Notabilia. - 


Concerning And I. Concerning Goods, the Queſtion was 
Goods, Whether a Leaſe might fall under that Denomi. 
nation? For if a Man hath Goods to the Value 
of 51. in one Dioceſe, and a Leaſe in another, 
ttazis is a Chattel; yet if tis to that Value, it 
x Roll, ſhall make Bona Notabilia, though tis not proper. 
Abr. 909. ly Moveables or Goods. = 
Concerning II. As to Debts tis certain, That Money oy: 
Debts. ing on Bond is a Debt; but then if the Party die 
Inteſtate in one Dioceſe, and leave the Bond at 
the Time of his Death in another Dioceſe, the 
Queſtion hath been to whom the Right of grant. 
ing Adminiſtration doth belong, and 'tis held it 
doth belong to the Archbiſhop, becauſe the Debt 
” _ the Bond is, and not where the Inteſtate 
ied. | Rs 
Bynn ver- As for Inſtance, the Inteſtate died in Lancaſhire, 
ns, leaving at the Time of his Death a Bond in Lo» Wn 
472. don, the Biſhop of Cheſter granted Adminiſtrat- 
Noy. 34. on to C. who releaſed the Debt. The Archbiſhop Wl 
granted Adminiſtration to the Plaintiff, who Wl 
brought an Action of Debt againſt the Defendant MW 
upon this Bond, and he pleaded the Releaſe ; but WF 
adjudged no Bar, becauſe the Debt is where the 
Bond was, and therefore the Prerogative Admin! . 
ſtration is good; tis true, if the Debt had been 
on a Contra, it follows the Perſon to whom ti 


due 


j Bona Notabilia. ry. 
Le, and then the firſt Adminiſtration had been 
ood 


So where one Daniel a Goldſmith had ſeveral Dyer 30s. 
ſtates both in England and Ireland, and died In- | 
eſtate at Dunſtable in Bedfordſhire, his Son ob- ." = 
ained Letters of Adminiſtration of the Arc? ; 
SWHiſhop of Dublin, and releaſed a Debt due to his 
Father on a Bond from one Luker, a Merchant 

n Waterford in Ireland, ſuppoſing the Bond was 

ade there; but it was made in London, and al- 
ays remained there. The Widow afterwards ob- 
ained Adminiſtration of the Archbiſhop of Can- 

SS: bury, and ſued Luker here on the Bond, who 
leaded the Releaſe, but adjudged againſt him. . 

To the like Purpoſe is the Caſe between Lum ,.,;,. 
and Dodſon, viz. a Man enterd into a Bond in Dodſon, 
ondon, and the Obligee carried it to Jork, and 1 Roll. 
here died, Adminiſtration ſhall be granted by Abr. 909. 
be Archbiſhop of Tork, where the Bond was at 
Whe Time of the Death of the Obligee; for it 

Whall be accounted a Debt where it was when he 

ied, and not where the Bond was made. The 

Wike was adjudged Anno 17 Fac. viz. That Debts 

n Bond ſhall make Bona Notabilia, nor where 

he Debtor or Debtee lives, but where the Bonds 
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re. | | 
By which Caſes it appears, that Debts owing row. 
the Teſtator make Bona Notabilia, as well — 3 
Goods in Poſſeſſion; and that there is a Diffe- vers 
ence between Debts on Bonds and Specialties, 1 
nd Debts on ſimple Contract. That Bond- Debts — 
nake Bona Notabilia where the Bonds or other Spe- : 
1alties are, at the Time of the Death of the 
Obligee, and not where he dwells or dies; but 
What Debts on ſimple Contra& make Bona Nota- 


lia ig that County where the Debtor dwells. 
T2 FE By 


118 
420 


Annæ 


Of a Prero- 
gative Ad 
miniſtra- 
tion, | 


x Rall. 
; A br. 9od. 
Poſtea. 


1 Roll. 
Abr. 909. 


Bona Notabilia. 


By a late Statute tis enacted, That the Salan, 
Wages, or Pay, due to any Perſon for Work done in the 
Queen's Docks or Tards, ſhall not be accounted Bona 
 Notabilia. | 

III. As to the Juriſdiction of the Archbiſhop to 
grant Adminiſtration where there are Bona Notabilia 
in ſeveral Dioceſes; it is to be obſerved, that in 
former Times the ſeveral Ordinaries granted ſe. 
veral Adminiſtrations, in Reſpect of the Goods 
of which Perſons died poſleſs'd in their ſeveral 
Dioceſes; but this was found to be inconveni- 
ent, becauſe the Creditors were compelled to 
bring ſeveral Actions againſt the reſpective Ad. 
miniſtrators; and therefore by Compoſition, or 
ſome other Agreement, which is now run out 
into a Preſcription, the Right of granting Ad. 
miniſtration in ſuch Caſes, was veſted in the 
Metropolitan. | 3 

If a Man hath Bona Notabilia in England and 
Treland, and dieth Inteſtate, in ſuch Caſe ſeveral 
Adminiſtrations ſhall be granted by the Arch 
biſhops of Canterbury and Dublin; but then he 
muſt have Bona Notabilia in ſeveral Dioceſes in 
each of their Provinces, otherwiſe it ought to be 
granted by the Ordinary where the Goods are, 
and not by the Metropolitan. And for this, my 


Lord Rolls cites the Caſe of the Iriſh Merchant in WM 


Dyer 305. laſt mentioned. 


So where a Man dies in one Dioceſe without 


any Goods there, but hath Bona Notabilia in ano 
ther Dioceſe, thoſe ſnal] be ſufficient to veſt the 
Right of Adminiſtration in the Metropolitan, be 


cauſe the Ordinary where he died, is equally 


bound by the Law to take Care of the Goods 
with the other Ordinary where the Goods actually 
where at the Time of his Death, © bu 

U 
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T Bona Notabilia. 5 119 i 
nut the Reaſon given by my Lord Coke when Bingham 


i = was Attorney General, in arguing Bingham e 1 
a Smeathwick's Caſe, was, becauſe the Perſon wick, r- 
1 ying in the Province of the Archbiſhop, he Eliz. 4757 

; ath a general Juriſdiction there; and he argued, | 

| . hat the Grant of Adminiſtration in ſuch Caſe 1s 

| Wot void, but voidable by. Sentence; for it was 

ot like an Adminiſtration granted by a Biſhop 


i bone Dioceſe, of the Goods of one dying In- 
1 Wc fiate in another Dioceſe; yet the Book tells us, 
hat in both Caſes tis void, which is contrary to 
oe Caſe in my Lord Rolls. 3 7 fe 
But it agrees with the Caſe in the 5th Report, 5 Rep. 30, 


5 4 fix. if a Man die Inteſtate poſſeſſed of Goods in 

i n inferior Dioceſe only, yet the Archbiſhop may 

. rant Adminiſtration upon a Pretence of Bona No- 

e ili, and ſuch Adminiſtration is not void but Moor 693. 


WW oidable by Sentence, becauſe the Archbiſhop “t. 
ach Juriſdiction over the whole Province; but 
il Fa Biſhop grant Adminiſtration when the In- 


„ eſtate had Bona Notabilia, ſuch Adminiſtration is vere 
e eerly void, as well relating to the Goods in his verſus 
nin Dioceſe as elſewhere, becauſe he had no Jus Jefferies. 
be iſdicion out of his Dioceſe, _ | Moor 145. 
. About three Years before this Judgment, two Dunn's 
* udges were of another Opinion, viz. That ſuch _ 2 
| {miniſtration is not void, becauſe de mero jure n 155 
he Ordinary is to grant Adminiſtration ; and that 4 
it either he, nor the Party to whom tis granted, - 3 
0 Pay know that the Inteſtate had Bona Notabilia. 
ne If 2 Man dies, leaving * Bona Notabilia in þ,, if in 


vi Poth Provinces of Canterbury and Tork, there mult :wo Dioces 

ll Pe ſeveral Adminiſtrations; for an Adminiſtrati- ſe in the 

i; e granted in one Province is void as to Goods in Ve Pro- . 
"WE; "4 _— ”"_mn 

F „ | ; Mt muſt be 4 

ir Adminiſtration. 1 Salk. 39. Allinſon verſus Dicken- 

But Won, Hardres 216, fs | 


de, But if he hath Goods in ſeveral * Peculiars, the 
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"$20 Bona Notabilis 
the other, becauſe they have diſtinct ſupreme Jy, 
+ Shaw riſdictions, and ſo it is in + England and Ireland, 


2 1er. 96. Archbiſhop of the Province, and not the Biſhop 
antea Of the Dioceſe, ought to grant Adminiſtration, ' 
118. IV. As to the Pleadings in Caſes where there 
1 3 are Bona Notabilia; if there are two Adminiſtrati. 
ex U ons, one granted by the Metropolitan, and the 
are Bona Other by the Biſhop, the Prerogative Adminiſtra. 
Notabilia tion ought to be repealed, if ſuch had been grant 
ed where there was not Bona Notabilia. N 

Allen ver- . The || Archbiſhop granted Adminiſtration to 
4 3 the Defendant, and in an Action brought againſt 
Eliz. 283, him the Plaintiff had Judgment, and a Sci Fac to 
315, 457. ſhew Cauſe why he ſhould not have Execution; 
| to which the Defendant pleaded, That the In. 
teſtate died in London, and had not Bona Notati- 
lia; and that after the Judgment obtained againſt 
him, the Biſhop of London granted Adminiſtr. 
tion to his Wife; and upon Demurrer it was ad- 
Judged, That this Plea came too late, for the De 
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fendant ought to have repealed the Prerogative JW ( 
Adminiſtration, before he could avoid the Jude: { 

ment againſt him by ſuch Plea. N 

The Biſhop of Rocheſter granted Adminiſtrat. d 

on to one, who brought an Action of Debt a WW 7 

gainſt the Defendant, who pleaded, that before BW » 

the Adminiſtration granted to the Plaintiff, the h 

| Archbiſhop granted Adminiſtration to him, be- : 
8Rep.r 35. Cauſe the Inteſtate had Bona Notabilia, but did not BW 1! 
Sir John ſhew how much in certain, or to what Value, b 
1 which he ought to have done; but yet the At 2 
MT. miniſtration 1s not void, but voidable. : A 
Indebitatus Afſumpſit againſt an Executrir, n 


who pleaded in Abatement, that her Huſband 
died Inteſtate, but did not ſet forth in what * 


cke 


W miniſtration was well granted. ' 


bim by the Archdeacon of Sudbury. 


are Bona Notabilia in one Dioceſe in one Province, 
and in another Dioceſe in another Province, there Ridley, 
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Bona Notabilia. 127 


(„%, and that he had Bona Notabilia in ſeveral 
Vioceſes, but did nat ſhew where, and that Admi- 
gniſtration was granted to her by the Prerogative 


Court, &c. ſo that ſhe ought to be ſued as Ad- 
miniſtratrix, and averred her Plea; but upon a 


| ſpecial Demurrer it was held ill; for where an 


Adminiſtratrix, who is Defendant, pleads either 
in Bar or Abatement, ſhe muſt ſet forth in what 


; | Dioceſe ber Huſband died, and where he had Bona In Read's 


Caſe, 


Notabilia, that it may appear the Prerogative Ad-, Rep. 33: 


Debt againſt the Defendant as Executor to 
John White, who pleaded, that the ſaid Fohn White 
did make a Will, but not the Defendant Execu- 
tor, but that he had Bona Notabilia in ſeveral Juſt 
Dioceſes, and thereupon the Archbiſhop of Can- fie 
terbury granted Adminiſtration to him, and con- White, 


| cluded in Bar; and upon Demurrer the Plea was 1 Mod. 239 


adjudged ill, becauſe it was a Plea in Abatement 
only, and concluded in Bar. : =; 

The moſt certain Way of pleading in theſe 
Caſes is, that the Inteſtate had Bona Notabilia in 
ſeveral Dioceſes within the Province of Canter- 
bury, (viz. at Weſtminſter in the County of Mid- Scarpe 
dleſex and Dioceſe of London, and at St. Edmond s. verſus 
Bury in the County of Suffolk and Dioceſe of Nor- Mg 
wich, and that Adminiſtration was granted to e 


Adjudged, That where there are Bona Notabilia 


in two Dioceſes in the ſame Province, there muſt 


be a Prerogative Adminiſtration, but where there 3 
Burſtowe 


verſus 


muſt be two Prerogative Adminiſtrations. 1 Salk, 39. 
Bonis non, &c, See Adminiſtrator de Bonis non. 


Bonis 


Bonis Propriis & Teſtatoris. 


See Devaſtavit. See Aſſets, See Co-Executors, 
g | plene Adm. 8 
AN Executor may make himſelf chargeable to 
anſwer the Demand out of his own Goods 
in ſeveral Reſpects. e hom LEA. 
And firſt by Omiſion, as where there is a Fudg- 
ment againſt the Teſtator, and the Executor 1s 
"I ſued on a Bond, and having not enough to ſatisfy 
the Fudgment, doth not plead it in Bar to the 
Action brought on the Bond, but ſuffers the Plain- 
tiff to recover; in ſuch Caſe he muſt ſatisfy the 
Judginent out of his own Eſtate. rh} 
By Commiſion, and this may be done by ſeve- 
ral Acts, as, ; + 


(1.) By paying Legacies before Debts, where there 
is not enough to ſatisfy both, 21 | 

(2.) By pleading a falle Plea, 

(3.) By ſelling the Goods of the Teſtator. 

1 waſting the Goods of the Teftator or In- 

| te/iate. X 5 

„ (5.) By bringing a Writ of Error, on which the 
Judgment is affirmed, 9 


Paying Le- (I.) By paying Legacies before Debts, where there 
gacies be- is not enough to ſatisfy both; and for this there is 
Fore Debts. an expreſs Authority in the Year-Book, viz. That 
2: the Executor ſhall be charged de Bonis Propriis 
where he had not Aſſets to pay both. | 


11H. J. 12. The Law is the ſame where he payeth Debts ly 
Ade Dyer, ſimple Contract before Debts upon Bond, having No- 


(2.) If 


3% tice of ſuch Debts upon Specialty. 
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(20 If an Executor pleads ne unques Executor, and ©) pleading 
is found againſt him, the Judgment ſhall be de * falſePlea.” 
Bonis Teftatoris ; and if he hath none, then de Bo- $ 
ws Pr opr 71s, becauſe he eſtrangeth himſelf from 11 H. 4. 74. 
the Teſtator, and by his Falſity and Folly hath 9 Hl. 7. 1 
made himſelf liable. | „ 
But if he hath any Goods of the Teſtator, then 
the Judgment ſhall be Bonis Teſfatoris, for ſo Bridgman 
much of the principal Debt, and Damages de rea 


Bonis Propriis for the Reſidue. 35 3 
* 80 if he plead plene adminiſtravit, and the- * 


Jury find Aſſets; and upon a FI Fa the Sheriff Street 
retorns nibil; thereupon a Special Fi Fac* ſhall Ys _ 
iſſue de Bonis Teftatoris & fi conſtare poterit, that bros . 
the Goods are eſloined then de Bonis Propriis, and 930. * 
not a Fi Fac de Bonis Propriis. Firſt, F becauſe t 9H. s. 9. 3 
that Plea is no Bur to the Action though falſe, Fitz.-Exe- | 
For if he plead that which will be a perpetual "7 9 
Bar to the Action, and of which he might have 34 H. 6. 22. 
perfect Notice; and *tis found againſt him, the 
judgment ſhall be de Bonis Teſtatoris, and if he 
hath none, then de Bonis Propriis; as if he plead, 
That the Plaintiff gave him a 1 Releaſe, or that f 9 H. 7. 
he never was Executor, or adminiſtred as Execu- 7 
tor; for theſe are Things which fall under his own EN _ 
Knowledge, and are falſe. 15 
But tis otherwiſe where he pleads non eft fadtum 
Tefatoris, or a Releaſe given to the Teſtator him- 
ſelf; for though that proves falſe, the Judgment 
ſhall be de Bonis Tefatoris, becauſe the Executor 5 £4. 4- . 
cannot have a perfe& Knowledge of the Matter. 
9 for a Breach of Covenant, though actually 
broken in the Time of the Executor, he ſhall be 5 
chargeable de Bonis Teſtatoris, becauſe tis in Re- Caſtilli- 
ſpect of the Deed of the * Teſtator. e 
x | | 4 Smith, 2 
| NO Cro. 671. 
Hurt 33. 
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F Rrace- + Anno 29 Eliz. there was a very nice Diſtincti. 


— on made concerning a Plea of what falls under 
Backervil, the Defendant's Knowledge, and is altogether falſe, 
1 Leon 67. and of a Plea which is falſe, but not altogether 
x And. 150 ſo, As for Inſtance, the Defendant pleaded, that 


the Plaintiff recovered againſt him in a former 


Action, and ſets forth the Record, and the Plain 


tiff replied, that the Recovery was by Covin, and 
ſo it was found; in ſuch Caſe the Judgment ſhall 
be de Bonis Teſtatoris, becauſe the Plea was true in 
Part, for there was a Record of ſuch Recovery 
though the Plaintiff had avoided it. 

3 l. 6. 4. Debt againſt Executor for 40 l. who pleads 
21H. S. 40. plene Adminiſtravit, and tis found againſt him to 


Tuts re. the Value of 20 l. and Damages to 51. the Plain- 
jan tiff ſhall have Judgment as to the 20l. de || Bonis 


Newman a a Ra 
verſus Ba Teftatoris, and as to the Damages de Bonis Propriis, 


bdington, and a Caſa for the Damages. 


Godb.175- Debt againſt an Adminiſtrator, who ꝙ pleaded, 
4 Morgan That before Action brought, the Adminiſtration 


verſw was revoked, and committed to another, he ha- 


1 Sock; ving then Aſſets in his Hands to the Value of 
Yev-219- 200 l. which he had delivered over to the new 


7 Adminiſtrator. The Plaintiff replied, That it 


was by Covin, and ſo it was found, and thereup- 
on he had Judgment quod recuperet debitum de bonis 
Teſtatoris; and upon a Writ of Error brought, it 


was objected, That the Judgment ſhonld not be 


abſolute de Bonis Teftatoris, but conditional fi tan- 
tum habuit in manibus, but it was held that the 
Judgment was good. 8 

Debt againſt an Executor of B. G. Executor of 
FJ. D. upon a Bond of the firſt Teſtator. The 
Defendant pleaded, that the ſaid F. D. was in- 
debted to him in 100 J. and that Goods to that 
Value came to his Hands as Executor, which he 


detained, | 
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Bonis Propriis. 1 
detained, &c. ultra quod, he had not Aſſets. The | 
Plaintiff replied and averred Aſſets, upon which 
they were at Iſſue, and it was found that he had 
Aſſets; adjudged, that he ſhould recover againſt 
the Defendant de Bonis of the firſt Teſtator in his 
Hands, and Damages de Bonis Propriis; and if the 
Sheriff ſhould return »ulla Bona of the firſt Teſta- 
tor in the Hands of the Defendant, he muſt re- , Eliz. 
turn a Devaſtavit in him, and not in the firſt Dier. 185: 
Teſtator, becauſe tis found by Verdict that he Sir John 
had Aſſets, and the Sheriff made ſuch Return, 2 
and thereupon Execution was de Bonis Propriis. " = 
Debt againſt an Executor on a Bond of the Te. Moor 69. 
ſtator, conditioned to deliver a Load of Hay to | 
the Plaintiff every Year at Michaelmas during his 
Life. The Defendant pleaded, That he and his 
Teſtator had performed the Condition, and it was 
found they had not. It was the Opinion of my 
Lord Dyer, that the Plaintiff ſhould have Judg- 
ment de Bonis Propriis, as if the Defendant had 
pleaded a Releaſe to himſelf which was not 
true. 5 | 
Debt upon Bond againſt Baron and Feme as Johns - 
Adminiſtratrix, the Defendant pleaded Payment ver- 
by the Feme, after the Death of the Inteſtate, Adam 2 
and it was found againſt him, and the judgment 
was quod recuperet againſt them de Bonis Teftatoris 
ſ tantum habent in manibus, & ſi non pro miſts de 2 Cro.627: 
Bonis Propriis, and held well enough; for though 5 
the Plea is falſe, yet the Huſband was a Stranger 
to the Inteſtate, and might not know whether 
the Wife had paid it to the Plaintiff, and tis not 
like plene adminiſtravit, which, if found falſe, the 
Judgment ſhall be de Bonis Propriis, becauſe tis 


falſe upon his own Knowledge. 
: | Debt 
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Chapman Debt againſt an Executor, who pleaded plen- 
. adminiſtrauvit, and Judgment againſt him, which 
Lev. 22. Was entred generally, when it ought to be de Bo- 

ms Teſtatoris fi, &c. & ſt non de Bonis Propriis. 
By ſelling (3. ) If an Executor. ſell the Teſtator's Goods, pend- 
ane 3 ing the Action, and before Judgment, he ſhall be 
9 Hl. 6. 57, charged de Bonis Propriis; but a Sale after Judg. 
Fitz-Exe- ment is void. 1 

cutor 7. Therefore where ſudgment was obtained againſt 
an Executor, and upon a Fi Fac' brought, the 
Sheriff returned that he had ſold the Goods of the 
Teſtator, and converted them to his own Uſe; 
in ſuch Caſe a Sci Fac ſhall be againſt him de 


f 

] 

c 

Bonis Propriis. | U 
6 

1 


19 H. 6.49. 


| Bywaſting (4) The Law is the ſame where the Executor 


— _—_ waſted the Goods, as if there 1s a Judgment againſt 


him; and upon a Fieri Fac' brought, the Sheriff c| 


| returns a Devaſtavit, there ſhall be a Sci Tac a- ri 
* H. 4. painſt him de Bonis Propriis; which * Sci Fac W 
= kite. would not lay, unleſs the Sheriff had returned a 06 
1 Devaſtavit. | . | 
T7. | -- | 3 np an 
T Williams So where Debt was brought againſt two Execu- 2 
verſus tors, one of them confeſſed the Action, and the tio 
Roberts Judgment was, that the Plaintiff ſhall recover 
n See Mer- his + Debt de Bonis && Catallis of the Teſtator in Wa 
chant ver- both their Hands, and thereupon a Fi Fac' iſſued the 
ſus Driver. againſt them both; and the Sheriff returned, that cov. 
yera ro. at that Time they had nulla Bona, but that one riff 
of them had Goods of the Teſtator to the Value ther 

of the Debt, and that he waſted them ante recep: Def; 

tionem Brevis; and upon this Return a Sci Fac fecte 
iſſued againſt him alone, to have Execution d take 
Bonis Propriis, and the Plaintiff had Judgment ac 22 
cordingly. hs him, 

So where there was a Judgment againſt an Exe. bare 

cutor to recover 601, de Bonis Teſtatoris, and 61 Wl Fir 


for 


Bonis Propriis. 


and thereupon a Fi Fac was brought againſt him, 
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for Damages, and fi non, &c. de Bonis Propriis, _ 
er / us 
ook, 


and the Sheriff returned nulla Bona. And after- Cr. pi;z; 
wards, upon a Suggeſtion that he had waſted the 859. 886. 
Goods in London, a ſpecial Fi Fac was directed Owen 3a. 


to the Sheriff, who, upon an Inquiſition taken, 


returned quod Bona Teftatoris devenerunt, to the 
Hands of the Executor after the Death of the Te- 
ſtator, but that he converted them to his own Uſe. 
Then there was a Sci Fac' iſſued againſt him, to 
ſhew Cauſe why the Plaintiff ſhould not have 
Execution de Bonis Proprii:; to which the Defen- 
dant pleaded, that quoad the 61. Damages the 
Plaintiff ought to have Execution, but quoad the 


6ol. plene adminiſtravit; and upon Demurrer this 


was held a good Plea; for he ſhall not be con- 


cluded by the Return and Inquiſition of the She- . 


riff, becauſe *tis not directly in Purſuance of his 


Writ; but of a Matter collateral; as if upon a 


Capias the Sheriff return a Reſcous, there may be 
an Averment againſt ſuch a Return; fo in this 
Caſe, the Return is the Saying of the Inquiſi- 


tion. | 


About two Years afterwards, P:ttifer's Caſe Pettifer's 
was argued and adjudged in like Manner, viz. ©, 5 


there was Judgment againſt two Executors to re- G 


Rep. 32, 


Or IC 


cover de Bonis Teftatoris, and a Fi Fa to the She- 270 ö. 


nff to levy the Debt, who returned nulla Bona; 


thereupon, on a Suggeſtion on the Roll, that the Viz. « Te- 
Defendant had waſted the Goods, a Writ was di- — | 


rected to the Sheriff, and the Inquiſition being G,4; were - 
taken by the Jury, he returned that they had eſfoined, 


paſted the Goods; then a Sci Tac iſſued againſt 
him, to ſhew Cauſe why the Plaintiff ſhou]d not 
have Execution de Bonis Propriis; but to this Sci“ 
fa; the Defendant did not plead, as he did in 


Gibſon's 


Bonis Propriis. 


| — Caſe mentioned before; for upon the She. 


return of »ibil, the Plaintiff had Judgment, 
yet it was reverſed upon a Writ of Error, be. 
cauſe upon nulla Bona returned, the Plaintiff ought 
to have a ſpecial I Fac' to the Sheriff to levy 
the Debt de Bonis Teftatoris; and that if fibi conſta- 


ve poterit, that the Executor had waſted the Goods, 


then Bonis Proprizs, and this was the uſual and 
moſt reaſonable Courſe. For if the Sheriff make 
a falſe Return, that the Defendant had waſted the 


Goods when he had not, an Action lies againſt 


him; but if he makes a falſe Return upon ſuch 


an Inquiſition, the Party is without Remedy. 


Mounſon 
verſus 


Bourne, 


Cro. Car. 
518. 
Jones 417. 
x Roll. 
Abr. 930. 


And therefore this Inconvenience was prevent- 
ed Anno 14 Car. viz. Sir William Mounſon mar- 
ry d Margaret the Executrix of the Earl of Mot. 
tingham, and one Bourne brought an Action o 
Debt againſt them in London, and had Judgment; 
thereupon a Fr Fac' iſſued to the Sheriff, who re- 
turned nulla Bona Teſtatoris, and for the Coſt nulla 
Bona. Afterwards the Plaintiff, upon a Teftatum 


that the Goods were eſloined, procured a new Fi 


Fa, reciting the Judgment and the former Writ, 


and the Return thereof, & quod Teftatum exiftit, 
that the Defendants had Goods ſufficient, and 
had eſloined and fold them; wherefore the She- 
riffs were commanded, that by Inquiſition vel 
alio modo, &c. they ſhould enquire if the Defen · 
dants had eſloined the Goods, and if it was fo 
found, that then Scire faciant, the Defendants to 
be in Court in Ofab' Mich to anſwer the Waſte 
done by them, and to ſhew Cauſe why Executi- 


on ſhould not be awarded de Bonis Propriis, the 


Stiles 372. 


Sheriſfs retorned the Inquiſition, finding a Sale of 


Goods made by the Defendants, and that Sczre 


fecerunt the ſaid Defendants who appeared and 


dem 


Bonis Propriis & Teſtatoris. 


demurred to the Writ; and the Court adjudging 


the Writ good, and that the Defendants ſhould 
anſwer, they imparled, and Judgment was given 


againſt them by Default, and that the Plaintiff 


ſhould have Execution de Bonis Propriis, which 
was affirmed on a Writ of Error; and this differs 
from Pettifer's Caſe, for there Judgment was given 
upon a nulla Bona retorned, but here after a Scire 
I DA 


So in Debt againſt Huſband, and Wife as Admi- Knight | 
niſtratrix to her firſt Huſband, and Judgment verſus 
againſt them, and upon a Fi. fa. the Sheriff re- Hilton; 


turned nulla Bond of the Inteſtate; and upon a ; 


Suggeſtion that they had waſted the Goods, there x Ba. 
was another Fi. fa. iſſued againſt them, with a Abr. 931. 


Clauſe in the Writ, fi ſibi conſtare poterit per Inqui- 
ſtionem, that they had waſted them, then Scire fa- 
cerit the ſaid Defendants to ſhew Cauſe why Exe- 
cution ſhould not be done de Bonis Propriis, as the 
Courſe is, and the Sheriff retorned that the Jury 
had found, that the Wife had to the Value of 100 l. 
of the Inteſtate's Goods which ſhe had waſted in 
her Widowhood, and that the Huſband had not 
waſted any, yet Execution was awarded de Bonis 
Proprizs of the Huſband and Wife, becauſe he is to 
be charged for the Waſte done by his Wife. 


(5.)Laftly, If Executors bring any *Writ of Error, bringing 
and the Judgment 1s not reverſed, they ſhall be oe Wy 
chargeable de Bonis Propriis. | Error. 


Upon the whole Matter it is to be obſerved, 33. 
that an Executor is never charged de Bonis Propriis, 
but where he doth do ſome Wrong, as may be 
ſeen in all the Caſes and Inſtances before menti- 


| oned; and in many of them there is a Neceſſity, 


that the Judgment ſhould be entered not general- 
ly, but conditionally, viz de Bonis Teſtatoris & ſi 
| KR 1 uon, 
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non, Ec. de Bonis Fropriis, to ſhew which there is 
one Caſe more. 2 
Nelſon The Teſtator recovered in an Action of 
Poet, Debt, and died, and his Executor acknowledged 
7 2 7 f 
2 Roll. Satisfaction, afterwards the ſudgment was reverſed, 
Rep. 300. and Reſtitution was awarded de Bonis Teſtatoris, G 
fi uon, de Bonis Propriis, now if it ſhould have 
been de Bonis Teſtatoris only, then the Man who 
had paid the Money upon an erroneous Judg- 
ment, might be in Danger of loſing it, if upon 
the Reverſal of that Judgment, the Executor 
ſnould not have Aſſets to ſatisfy the Money ſo 
paid, and it would be very hard upon the Execu - 
tor to award that he ſhould make Reſtitution de 
Bonis Propriis alone; becauſe the Debt which his 
Teſtator recovered in his Life- time, was Alas 
(aſter his Death) in the Hands of the Executor, 
and liable to his Debts, which the Executor is 
bound to pay ſo long as the Judgment is in Force; 
and therefore, if upon the Reverſal of an errone- 
ous Judgment, he ſhould not have Aſſets of the 
Teſtator's Eſtate to make Reſtitution, it would be 
hard; to charge him de Bonis Propriis, which ought 
not to be but where he hath done ſome Wrong. 


| 

| 

But yet there are ſome Caſes, where the Judg- 

ment ſhould be, | 1 

(1,): De Bonis Propriis tantum. 

(2.) De Bonis Teftatorts tantum. 7 

The Judgment ſhall be de Boni: Propriis, = g 
1 1. Where the Defendant waſtes or conceals the Goods, 5 
2. Upon bis expreſs Promiſe to pay, &c. 8 w 

i fe L 


The Inteſtate entered into a Recognizance 
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(i. Sci fa to have Executicn againſt the Defen- Merchant 


dant (Adminiſtrator of one Row) de Bonis Propriis, **"/ 


8 | . Dri 
upon an Inquiſition retorned, that the ſaid De. f Sid. 412. 


fendant habnit bona & catalla in manibus ſuis of 18and. 306 


the Inteſtate to the Value of the Debt and Da- Vent. 20. 
mages recovered by the original Judgment, and 
that Bona & Catalla illa (to the Value of the Debt, 
Sc.) vendidit & elongavit & ad uſum ſuum proprium 
convertit, and Iſſue was taken thereupon, and 
found for the Plaintiff; it was objected, That the 
Plaintiff could not have Execution de Bonis Pro- 
rits, becauſe there was no devaſtavit found or in 


Iſſue; for the Iſſue which was tried might be true, 


and yet the Defendant not guilty of Waſting, for 
he may convert the Goods to his own Uſe upon 
Payment of a Debt to that Value: But it was 


adjudged for the Plaintiff; for if he had paid to 


the Value, &c. then the Property is altered, and 
ſo he could not convert his own Goods. | 

But a better Reaſon was given by my Lord Black- 
Hales in Blackmore and Mercer's Caſe, That tho Tort, = 
the Defendant had not a&ually waſted the Goods, Mercer, 
but had them in Specie in his Hands, and kept 28and.qoz 
them & ſo privately, that the Sheriff could not find 1 Vent. 


them to levy the Debt due to the Plaintiff, in . 


ſuch Caſe tis reaſonable that he ſhould anſwer de 3 


Bonis Propriis. lexander, 


| © God b. 28 7. 
About 8 Years afterwards this Caſe happened: + Norden 


verſus Le» 


to Norden for the Payment of 800 l. and one Hope yer, 2 
as Executor de ſon Tort, poſſeſſed himſelf of the Lev. 189. 
faid Inteſtate's Goods; afterwards Adminiſtration Jones 88. 
was granted to Levett, who ſued Hope, and pend- | 
Ing the ſaid Suit, they entered into Articles, that 

Levett ſhould diſcharge Hope as he was Executor de 

ſon Tort, and that Hope ſhould pay Levett 6501. 

| 2 


which 


* 


the ſury; but by the Covenant the Debt was made 


which he covenanted to pay, but had not done it; 
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and thereupon Levett brought his Action againſt 
Hope to recover the Money, &c. and upon a Sci. 


fa. brought by Norden againſt Levett, ſuggeſting, 
That he had waſted the Goods, and had ſold them or 


converted them to his own Uſe, Iſſue was taken there- 
upon, and all this Matter was found ſpecially; 
and it was inſiſted for Levett, That he had not 
waſted, &c. for he had done no Wrong, but had 


taken the moſt effectual Courſe to ſecure the In- 


teftate's Eſtate; and the Security which he had 
taken, was not like a Bond taken to diſcharge a 
Debt due on Contract, becauſe the Debt was cer- 
tain, as well by the Contract as by the Bond : But 
in this Caſe the Debt was uncertain before the Se- 


curity taken, for the Suit againſt Hope was only to 


recover Damages, which were uncertain, and left to 


certain, and there being no Satisfaction yet made by 


the Payment of the Money to Levett, the Matter 


reſted wholly in this Agreement, and by Conſe- 
quence there was no Alteration of the Property of 


the Goods. Upon the firſt Motion the Court ſeem- 
ed to be of this Opinion, but afterwards adjudged, 
That the Property of the Goods was altered by 
this Agreement, and Levett having accepted the 


Covenant, it ſhall operate as a Sale to him and 


ttis Aſſets in his Hands preſently, tho by his 


Howell 
verſus 
Treva- 
nian, Cro. 
Eliz. 91. 
1 Leon. 93. 
}} Wheeler verſus Colyer, Cro. Eliz. 406. Moor 419. 


own Acceptance the Money was to be paid at a 


Day to come, and he ſhall anſwer de Boni, 


proprits. 


(2.) If an Action is brought againſt an Executor 
upon his own Promiſe, the Judgment ſhall not be gene- 
ral, but de bonis propriis tantum. 


So where the Inteſtate was indebted for Goods, 
and Adminiſtration was committed to his Widow, 


who 


* 
* 
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liver unto her more Goods, ſne would pay for 
the Whole, and in an Action brought againſt her 
for the Whole, upon Non Aſſumpſit pleaded, the 
Plaintiff had judgment and entire Damages: 


hut it was arreſted, becauſe the Whole could not 


be joined in one Action; for the Judment for the 
Inteſtate's Debt ought to be de Bonis inteſtati, and 
for her own Debt de bonis propriis, as tis report- 


who promiſed, That if the Plaintiff would de- 
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ed by Serjeant Moor ; but Juſtice Croke reports 


it otherwiſe, who tells us, That was only the 
Opinion of the Chief Juſtice Popham, and that 
all the other Judges were againſt him, becauſe 


the Action is founded upon her own Promiſe, 
'tis a Charge upon her by her own Act, and 


therefore the Judgment ſhall be de bonis proprits 
tantrums. = © | 

So where the Plaintiff declared, That the In- 
teſtate was indebted ro him, and that the De- 
fendant being his Adminiſtrator promiſed to pay 
in Conſideration, That at his Requeſt the Plain- 
tiff would accompt with him, which he did, and 
being found in arrear, promiſed to pay, &c. the 
Plaintiff had Judgment to recover de bonis propriis, 
and held good, for he was not obliged to accompt 


Hawes 
verſus 
Smith, 
2Lev. 122. 


with the Adminiſtrator, and what he did was 


at his Requeſt, and here being an 2 Re- 
queſt to accompt, and an expreſs Promiſe to pay, 


tis as much as a Promiſe to pay in Conſidera- 


tion of Forbearance, and that will be ſufficient 
to charge an Executor de Bonis proprizs. tho a 
bare Accompt would not without a Requeſt to 
accompt. N 
(2) In the Caſes following the Judgment was 
de Bonis Teſtatoris tantum. | 


K. 3 J. Leſſee 


de Bonis 
7 / at ori 
tantiam. 
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" Dyer 324. . Leſſee covenanted for himſelf, his Executors, 
c. to repair and uphold the Houſe, which was 
-afterwards burnt by the Negligence of the Exe- 

cutor, and in an Action brought againſt him the 

| Judgment was de bows Taſtatoris tantum, and the 
Collins Reaſon is given by my Lord Hobart in the like 
verſus Caſe, becauſe the Action is brought upon the Co- 


| . vexant of the Teſtator, which binds his Execu- 


188. tor as repreſenting him. 

exftllion Sd where the Teſtator gave Bond for Perform 
verſa ance of Covenants, and Debt was brought upon 
smith, that Bond againſt his Executor, and the Breach 
Hob. 283. aſſigned, was for plowing up marſh Ground by 
the Executor himſelf, which his Teſtator was 
prohibited to do by the Leaſe, yet the Judgment 
1hall be de Bonis Teftatoris tantum, tho' the Breach 
of the Covenant was by the Act of the Executor, 
becauſe he is not chargeable if he hath not Aſſets. 
Bull The ſame Point was adjudged in an Aion of 
verjw the Debt againſt an Executor, for Performance of 
—_— = Covenants in a Leaſe made to his Teſtator, and 
Palm, the Breach aſſigned for not repairing in the Time 
314. of the Executor himſelf after the Death of the 
s Teſtator; and the Reaſon of the Judgment was, 
becaule the Executor is chargeable in an Action 
of Debt by the Covenant made by his Teſtator, 
and therefore ſhall be charged de Bouis Teftatoris 
* Dean and tantum, * but he is char geable for a Breach of Co- 
| Chapter of venant only in reſpect of Aſſets of the Teſtator 

ee in his Hands. | 


verſus 


Guiſe, Judgment againſt the Teſtator who died, and 
7 Sand. 2 Sci. fa. was brought againſt his Executor, who 
1122 pleaded ne umques Executor, nor ever adminiſtred 
as Executor, and it was found againſt him; yet 
the judgment was de Bouis Teſtatoris tantum, 
becauſe the Execution muſt relate to the Juds: 


$3 


5 
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ment, and the Sci. fa. was brought only to ſhew 
Cauſe why the Plaintiff ſhonld not have Ere- 
cution upon the firſt Judgment. Ser OS 
So where Debt and Damages were recovered Nevelt | 
againſt the Teſtator, and a Sci. fu. againſt 4 Per- Belau 
ſons who were his Executors, they all pleaded Cro. car. 
plene Adminiſtraverunt, and the Jury found 100 l. 286.1Roll, | 
Aſſets in the Hands of one, and 40 1. Aſſets in Abr. 929. 
the Hands of another, and that the other two 
had none; yet the judgment ought to be againſt 
all de Bonis Teſtatoris, becauſe they are ſued as 
Executors, and they had acknowledged them- 
ſelves ſuch by pleading. 5 3 
But if an Action is brought againſt two Exe. Bellew 
cutors, and they plead ſeverally by ſeveral At. 7% 
tornies plene Adminiſtravit, and the jury find that den, 1 Roll. 
one hath Aſſets and the other none, Judgment Abr. 929. 
ſnall be againſt him alone who hath Aſſets. EE 
Laſtly, I thall conclude this Title with ſome Caſes Rivers 
concerning pleading,(viz.) In Trover the Plaintiff —_ 
as Executor declared, That he was poſſeſſed of ©. = 
401. ut de Bonis ſuis proprits, and loſt them, and 168. 
that the Defendant found and converted them 
to his own Uſe, in retarddtionem Executions Tefta- 
menti, there was a Judgment for the Plaintiff; 
2nd upon a Writ of Error brought, 1t was ob- 
jected that it was contradictory to alledge, That 
the Plaintiff could loſe his proper Goods, in retay- 
dationem Executionis Teſtamenti, bat adjudged, That 
he is poſſeſſed of the Teftator's Goods, ut de Bonis 
ſuiis Propriis, and ſo may declare; and that the 
Converſion is, in retardationem, &c. and thilt at 
the moſt the Words are but ſurplaſape. 5 
Leſſee for Years paying an yearly Rent, made 
his Wife Executrix and died, ſhe afigned the whole 
Term, and the Agnes oovenanted to repair, and 
. K 4 afterwards 


— 


LAY 3 * 


JB 


2 
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afterwards made Mary his Wife Executrix and 


Buckley 
verſus 


pitt, pleaded a Judgment obtained againſt her, and 
1Salk.316. that ſhe had not Aſſets ultra, &c. and upon De- 


See Tilney murer to this Plea it was held good, becauſe the . 


verſus | 


Norris. Defendant was charged as Executrix of the A ſignee, 


able onely to anſwer de Bonis Teftatoris. 
Capias againſt two Executors, the Sheriff as 


to one of them returned on eff inventus, the o- 


Rouſe Other appeared, and Judgment was obtained a- 
| verſus gainſt both; whereupon he who appeared brought 
Echering- a Writ of Error, and concluded ad damnum ipſius, 
ton. 18alk. Ec. adjudged that this Judgment ſhall be againſt 


 3** both de Bonis Teftatoris, and that in the Writ of 


Error both muſt join. A 


Leſſee for Years covenanted to repair and died, 


the Leſſor brought an Action of Covenant againſt 
the Adminiſtrator, and ſhewed that Status de & in 


Tilney pramiſis came to the Defendant, who entred, and 


verſus 


| Nerris, the Premiſſes were in decay and not repaired; it 


x Salk. Was inſiſted againſt the Defendant, that this Co- 


309. venant runs with the Land, and that tho he (the 


See Buck- Defendant) was ſued as Adminiſtrator, yet he is 


ly verſus charged as Aſſignee, and therefore ſhall be liable 


Pitt. 
be de Bonis Teſtatoris. 
Caveat. 


I. ae the Right of Adminiſtration may 
| come 1n Queſtion, 'tis uſual for the Par- 


ty to enter a Caveat, which ſtands in Force for 3 


/ Months, as Dr. Talbott affirmed in his Argument 
rin Hitchins and Glover's Caſe. 3 
Pe OT 7 2. 


died, an Action of Covenant was brought againſt 
her, and the Breach aſſigned in not repairing, ſhe 


and not as Aſignee herſelf, and therefore was li - 


in proprio jure to repair, but adjudged that it ſhall 


r ĩ˙ w‚i! . ̃ ww. ˙— EEE ON 


Charitable Uſes, Deviſe. _ 
2. And if after ſuch Caveat entered the Ordi- 
nary ſhould grant Adminiſtration, 'tis void by the 
Canon Law, but not by the Common Law, be- 
cauſe a Caveat is only for the Benefit of the Or- 
dinary to prevent his doing any Wrong, it doth 
not preſerve jus illaſum, ſo as to make all ſubſe- 
quent Proceedings void, becauſe 'tis only the A& 
of the Party, and at his Inſtance, and doth not 
come from any Superior : And therefore an Ad- 
miniſtration granted after a Caveat entered is not 
void by our Law; and 'tis fo far from being void, 
That my Lord Coke in the Caſe of Hutchins and Foll. Rep. 
Glover before mentioned, declared his Opinion, 3 
That the Common Law takes no manner of No- 3 
tice of a Caveat, to which Dodderige agreed; ſo 
that it ſeems to be a meer cautionary A& for the 
better Information of the ſpiritual Judge, to which 
the temporal Courts have no Regard. | 

55 See tit. Repeal, 


Charitable U 1 es, Deviſe. 


Here Lands, Rents, Goods or Money are 
given or deviſed to any of the Purpoſes 
following, tis accompted a Gift or Deviſe to 2 
charitable Uſe. _ 5 
J. Aged and poor People to niaintain. 
Apprentices to bind out. 
Baſtards to relieve; becauſe, like Orphans, they 
have no Parents. 
Bridges to repair for publick Paſlage. 
Cauſeways to repair. 
Churches to build or repair. | | 
Correion-bouſe, (viz.) finding a Stock to main- 


Decayed 


tain It, 


138 
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Decayed Perſons to relieve, (viz.) Batikru pts 
ks are in Priſon , thoſe who are decayed by dhe 


Negligence of Servants, or by Fi wa or other Loſſe 


Havens 
Highways 7 to repair. 


 Marmers ſick or wounded to i 


Marriage of poor Maids. 
Orphans to maintain, viz. thoſe who are Poor, 
Ponds common for watering Places, to make. 
Por, to relieve. 
1 Ports to repair, (viz.) ſuch as are for Safety of 
5 
3 Miniſter, to maintain. 
Priſoners, to relieve. 
Pulpit, making new or repairing the old. 
Pulpit-cloth, to provide, 
Scholars to maintain at the Univerſities. 
School to erect, (viz.) of Writing, Reading, 


Muſick, Mathematicks, but not of Dancing or 
Fencing. 


Schools, free, viz. Grammar-Schools. 
| Schoolmaſter, to maintain. 


- Seffons-bouſe, to build. 


Soldiers, to relieve, (viz ) ger and maimed. 
Tradeſmen, young, to ſupport, but not after 


they have ſerved 5 Years Apprenticeſhip, 


Ficaridges, to endow. 
And ſuch a charitable Uſe ſhall be good, where 
the Donor. or Teſtator had a Capacity to give ot 


Deviſe, and was entitled to ſuch an Eſtate as he 
might give, tho the Conveyance is defective. 


(1.) Either in Reference to the Party, as by Mil: 
namine, or not Well-naming bm. 
22.) In the Execution of the Eſtate, as where there i 


710 Livery and Seiſin to a Feoffment, no Attorn 
. ment 


„ A—_ 


8. 


JT 


nt to's Grant of a Reverſion, No ſurrender Rivert's 
* Uſe of the Vill where a Copy hold zs deviſed, Caſe,Moor 


no Fine or Recovery, or a defectiue Recovery by a * 
Tenant 2 Tail, who deviſed the Eſtate Tail to a cha- 

ritable Ule : 2 | | 
) V bere the Will it ſelf is void in Law, 


For in all theſe and the like Caſes, the Statute = 


43 Eliz. cap. 4. ſupplies the Defects; and tho they 


cannot be called legal Gifts, yet they are good Li- 
mitations and Appointments of the Charity, which 
are the very Words of the Statute; this may be 
ſeen in the Inſtances following, | | 


Firſt, Vhere the Deviſe is good, tho the Deviſee is 
p miſ named. | | 


J. The Teſtator deviſed a Copyhold in Barking Cham- 
to the Parſon and Church-Wardens of a Pariſh- pion 
Church in Thames: ſtreet, London, to ſell and em- _ | 
ploy the Money to a Charity in that Pariſh, ad- NoorLaw 
judged, That tho' the Parſon and Church-Wardens Cha. Uſes 
are not a Corporation to take Lands out of Lon- 31 
don, "_ to ſel] them for ſuch Uſes, yet the Deviſe 
is pool. | | 
So a Deviſe to the poor People in the Hoſpi- Mayor of 
tal of St. Lawrence in Reading, tho' they could not — 
take by that Name, becauſe they were no Cor- Lane, 
poration, yet hecauſe the Mayor and Burgeſſes of Moor Law | 
Reading were capable to take Lands in Mortmain, Cha. Uſes 
and they were Governors of that Hoſpital, it vas 
decreed, That the Lands ſhall be conveyed to 
them for the Uſe of the Poor there. 217 
S0 a Deviſe to the Mayor and Chamberlain of Law Cha- 
London, inſtead of the Mayor, Aldermen and Com Uſes 83. 
morality, which is the Name of Incorporation; 


180 Charitable Uſes, 


/ yet*tis good, becauſe it appears, That the Teſta- 
tor intended to give it to the Corporation of 
London. | 


Platt 
— * there is a Defect in the Execution of the Eſtate, as for 
College in Inſtance; a Tenant in Tail of Copyhold-Laids 
-- ſuffered a Recovery in the Court of the Mannor 
Morra to bar the Entail, but no Judgment was 7 
Cha. Uſes, againft the Vouchee, and afterwards he deviſed it 
77. to St. Johns College in Cambridge; adjudged, 
; That the Recovery was void to bar the Entail, be- 
cauſe there was no judgment againſt the Vouchee 


to have any Thing in Value, &c. but yet the 
Deviſe is good to the College, as a Gift or Lin 
tation of the Lands to a Charity within the Sta. 


tute, and ſhall not be avoided for Want of a Cir- 
cumſtance in Law to make it good. 


So a Remainder without a particular Eftate to 


ſupport it, is made good by the Statute by a fa- 
vourable Conſtruction to ſupport a Charity. 
A», . (3-) A Deviſe to a Charity it good, notwithſtanding 
oe the Will is void in Lam; as where a Feme Covert 
Rep. 822. was entituled to a Debt as Adminiſtratrix to her 
Cha. Uſes former Huſband, and deviſed Part of it in Cha- 
10 rity ; adjudged, That tho' the Will was void in 
Law, yet it was a Declaration of her Intent with- 
in the Statute, ſo that if there was Aſſets of the 
Inteſtate's Eſtate, or of her own, the Charity ſhall 
5 be ſupported. | 1 
Bramble But if a Feme Covert deviſeth a Rent iiſuing 
w_— out of her own Land to any charitable Uſe, the 
bing, Statute doth not ſupply that Defe&, becauſe the 
Moor Cha. Deviſe was void ab initio, for a Feme Covert can- 
Uſes 83. not deviſe any Thing which ſhe hath in her own 
Right, nor an Infant. f 
) Nathaniel 


(2.) 4 Deviſe to a charitable Uſe is good where 


' Nathaniel Mill deviſed 411. out of the Mannor Higgins | 
of Volſton yearly, to be paid to the Mayor and _ _ 
Three ſenior Aldermen of Southampton, to put out south- 
Apprentices, and for the Relief of aged Perſons, ampton, 


the Money was decreed by Commiſſioners, and Dutescha. 


that Decree confirmed in Chancery, tho the Man- Je 47: 
nor was held in Capite, and ſo the Will was void 
as to the third Part. * l 
So in De Loyd's Caſe it was adjudged, That De Loya's 
tho the Deviſe was of Lands held in Capite, all W, Hob? 
ſhall paſs,tho' by the Statute of Wills, one third —— 
is to deſcend to the Heir; for tho it cannot pals caſe idem 
by the Will as a Will, yet 'tis a good Limitation 136. 
5 Appointment within the Statute of charitable 
Ules. 1 | 
But if the Teſtator convey two Parts of Capite L Mon- 
Lands in his Life-time, and Deviſe the remain- Cafe, Moor 
ing third Part to a Charity, this is not avoided Cha. Uſes 
by the Statute, becauſe at the Inſtant in which 78. 
he died, that third Part deſcended to his Heir, | 
and he having diſpoſed of the other two Parts, he 
i fabled both by the Common Law and by the 
Statute of Wills, to deviſe the other third Part, 
lor he is not the lawful Owner of it. + Stoddard's 
The Teſtator deviſed a Rent out of an Houſe Caſe,More. 
to a Charity, and appointed a Scrivener to put S.. Vie 
it into Writing and died, then the Scrivener *** 
Wrote the Will, adjudged, That tho a Rent can- 
not de created or granted without a Deed or Will 
in Vriting, yet this nuncupative Will was good, 
not as a Gift by the Deviſe, but as a Limitation 
4 Appointment by the Statute to ſupport the 
arit 7. | | 
So where Sir Henry Leigh purchaſed Copyhold Woodford 
nds in Woodford in the Name of his two Sons pr 
d their Heirs, and then deviſed to Sir Villiam MoorChs. 
| : 5 Martin Uſes 70. 
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Aartin and his Heirs, a Rent Charge of 40 l 
Auum for the Relief of the Poor, &c. Fete n 
1 haſed the Land out of which the Rent was f 

Iſſuing, and then fold it to Parkbarft, who be- 

tween the Surrender made to him and his Ad- 2 
mittance, had Notice of the Charity ; adjudged, 1 
That tho the Eſtate in Law was in the Sons of f 
the Teſtator, and tho' he made no Surrender to *. 
the Uſe of his Will, yet by the enjoying the Ml if 
Land in his Life-time, and te the Time of his Ml © 
Death, he ſhall be accompted as the lawful . 
Owner, and his Will, tho void in Law, ſhall I * 
be a good Limitation and Appointment of the Cha- pr 
rity by Vertue of the Statute, and fo the Ar- 
rears were decreed againſt Pur kburſt, but he may 
have Contribution by a Bill in Equity againſt WM f 
thoſe: who enjoyed it before him without pay- th 
| ing the Charity Money, BY 
Rolt'sCaſ6z, So where: the Teſtator before the Statute 32 W 
/ Moor Rep. H. 8, of Wills, deviſed his Land to repair High- La 
_ ways, adjudged,. That tho' the Land was not de- ch 
viſeable by Cuſtom, and ſo the Will defective, WM. -* 
yet tis a good Limitation-and Appointment within | f 
the Statute of Charitable U ſes. 208 
L ſnall now mention ſome other Caſes adjudg- be 


ed upon this Statute. | _ 
s. 1. What hath been done where a Will bath been Wl "4 
ſuppreſſed or Money: concealed. dee 


2. Where the Deviſee of a Rent Charge purchaſeth Wil e 
the Land, and what ſhall paſs by a Deviſe of the Rents. 
3. Some Judgments relating to Executor s. Mi 
4. What is to be done with the improved Value. — 
by 8 the Deviſe it tb ſell, and doth not ſa) — 
n. | . 
6. Wherethe Poor to be relieved are in two Lite. Ini 
7. And laſtly, of concurrent Leaſes. Fuft, 


Fx, If it can de proved that the Teftator 
made a, Will, it ſhall be decreed. accardingly z, as: 
for Inſtance: 16 JON, 
James Meck, by Will dated in November 1665, Meek 
gave 1001. per Annum in Eaſt-Smithfield. St. Kathe- — we 
rines, and 4ldgate,to: ten poor Scholars to be cho» 5, ＋ 
ſen out of the Free School at Vorcaſter, and to be Magdalen 
educated in Magdalen- Hall; and appointed, That Hall iz 
if the Rent ſhould encreaſe, then more Scholars "0": 
ſhould be choſe, and that each. ſhould have 10 U. Cha, Uſes / 
per Amun. This Will was ſuppreſſed, and never 47. 
een after the Death of the Teſtator; but it was _ 
proved that he made ſuch a Will, and that a. lit- 
tle before his Death he declared that he would 
not alter it; afterwards a nuncupativs Will was ſet 
up by one Madgwick, and pendente lite between 
thoſe Wills, Dr. Hyde, Principal of the Hall; got 
þ Letters of Adminiſtration, then the mmcapative: 
„Pill was ſet afide, and John Meek, the Heir at 
\ av, refuſed to convey the Houſes according to 
the other Will; but it was decreed; That the 
- Chancellor, Maſters, and Scholars of the Uni- 
1 verſity, and their Succeſſors, ſhould ſtand: ſeiſed 
ol the ſaid Hauſes, and receive the Rents, and 
E. the ſame as directed by the Will, which De- | 
gee was confirmed in Equity. | 
So where Money was deviſed to a; charitable Uſe, Ser mor 
ven nd afterwards concealed, the Commiſſioners did-de- 2 
dee 1t with Intereſt for all the Time that it Was: Therford, 
fab WI ncealed. | Moor Cu- 
(2) *Where the Deviſce of a Rent. Charge to a cha. V 27 
table Uſe, purchaſeth Part. or all the Lands out of * 
wich the Rent. is: iſſuing, tho in Point of Law: the and Ea 
ſi lit is extinguiſhed, yet the Commiſſioners may zrinſted. 
e the Rent to be revived, and ſettle it upon ow — 
Imſtees ta ſupport the Charity for which it was * 
5 intendd 
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nington 
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Warr. 
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+ Moor 
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Cha. Uſes 
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Penſtred 
verſts 
Payer, 
Moor Cha, 
Uſes 82. 


Thetfard 
School, 8 


Rep. 130. 


Charitable Uſes, 


intended by the Teſtator; and ſo it was adjudged 


in Eaftgrinfted's Caſe, 9 Car. * adjudged, That a De 


viſe of a Rent to a charitable Uſe, is the Deviſe 


of the Land itſelf, according to + Kerry and De. 
thick's Caſe; and that by ſuch a Deviſe, not only 
the Rent then reſerved, but the Rent afterwards 
upon any improved Value ſhall paſs. | 

(3.) Now as to Executors, altho' two or more may 
bave a joint and equal Power over the Charity, yet one 
alone may be chargeable, as if they all prove the 
Will, and they permit one to receive the Money 
given to the Charity, who afterwards dies inſol- 
vent, the Survivors {hall be charged with the 
whole, if the Teſtator left ſufficient Aſſets, be- 
cauſe they jointly medled with the Execution of 
the Will, which if they had not done, but had 
left it wholly to the other, then they could not 
be charged. a 

80 7; Executors detain the Money, and will 
not apply it to the Charity for which it is given, 
the Commiſſioners may decree the Money and 
Intereſt. 28; | Bs | 

The Caſe is the ſame where a particular Sum 
of Money is deviſed to a Charity, as if 20l. 1s 
given to maintain a preaching Miniſter, not ap- 
pointed out of what it ſhall iſſue, and the Teſta- 


tor left Lands, and likewiſe perſonal Aſſets, and 


made his Wife Executrix, and died, ſhe refuſed to 
buy Lands or Rents of that Value; but the Court 
of Chancery decreed her to buy it, and ſettle it 
upon the Charity. | 35 

(4. Where the Teſtator doth net dir ed what ſhall be 
done with the improved Value, (as he did in Meek's 
Caſe before mentioned) it ſhall go to encreaſe the 
Charity; and fo it was adjudged in the Caſe o 


Thetford School, (viz ) Lands of the yearly owe 


Moor Cha, Uſes 71, 


Rm EE Pad aac ads fcroa.ci.T 


Lon 
—_ 


D 


de 


of 351. per Annum, were deviſed by Sir Thomas. — 
Fulmer ſtone, to maintain a Preacher, Schoolmaſter, 


and poor People in Thetford, and by the Will a 
Diſtribution was made of a certain Portion to 


each; afterwards theſe Lands were improved to 


the yearly Value of 1001. adjudged, That the 
Surplus ſhall be applied to encreaſe the ſeveral 
Stipends in Proportion, and it ſhall not go to the 
Heir, becauſe it appeared that the Teitator in- 
tended all the ſaid Lands for the Charity. 
(5.) Where the Teftator deviſed that his Land ſhould Steward 
be ſold, and the Money applied to a Charity, and gi , 
doth not direct by whom it {hall be ſold, the Com- Moor Cha. 
miſſioners may appoint any Perſon to fell, and Uſes 79. 
decree the Sale to be good. | 
(6.) Where a Deviſe is to the Churchwardens and 
Overſeers of the Poor of a particular Pariſh, for the 
Relief of the Poor of that Pariſh, and it happens 
to lie in two Counties, it may be applied to the 
Relief of thoſe Poor which live in one Part of 
the Pariih, and nothing to the Poor of the other | 
Part, (viz.) Mary Chambers, by Will dated 7 June Rooks and 
1654, deviſed 100 l. to the Churchwardens and oo and 
Overſeers of the Poor of St. Giles's Cripplegate, _ 4 : 
London, to be paid to them for the Encreaſe of car. 2. 
the Pariſh Stock; they received it, and put it out Duke's 
to Intereſt, and received the Profits, and paid it o_ WI: 
to the Poor of that Part of the Pariſh which lies 
in London, and that Part of the Pariſh which lies 
in Middleſex had none; adjudged, That it was 
well paid. 1 | | | 
(7.) Having already mentioned what ſhall be 
one with the improved Value of Lands given to a 8 
charity, I ſhall conclude this Title with a Caſe. % 
#herein the true Value was conſidered, (viz ) Foyce Schoo! of 
Fronklands by Will dated 20 Feb. 1586, deviſed Newport, 
portion of Tythes in Banſted to five Perſons 15 Cr. a. 


ud their Heirs, to * Intent they ſhould em- Cha, Uſes 


ploy 45. 
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: ploy the yearly Profits to ere& a Grammar School 


Charitable Uſes, Deviſ, = 


in Newport in Eſſex, for a competent Number of 
Children of the Inhabitants of that Place, &c. 
and if there was but one Maſter, then he to have 
20 l. per Annum, and if a Maſter and Uſher, then 
each to have 20 Nobles, and appointed the Ma- 
ſter of Gonvile and Caius College Governor. 
Theſe Tythes were in Leaſe at the Time of 


the Deviſe for ſeveral Years, at the yearly Rent 55 


Tythes to one Nightingale 
per Ammm, which Leaſe was to commence after 


Nightingale ſold the ſaid Term of 21 Years for a 


Hob. 136. 


of 71. the Deviſees received the Rent, and built I 
a School, and demifed the Tythes to Richard ſa 
Wright for 36 Years, at 71. per Ann m. an 

Anno 1610, in Conſideration of a Surrender of ral 
that Leaſe, they let the ſaid Tythes to him for it 
50 Years at the ſame Rent; the Leſſee died Anno tut 


1634, and the Tythes from his Death to the Year 


1650, were worth 431. per Annum more than the Ad 
Rent reſerved, and as ſuch they were held and 
enjoyed by Robert the Executor of Richard Wright 
during all that Time. | 
Anno 1646, the ſurviving Truſtees leaſed the 
De 21 Years, at lol. 


the Determination of the Leaſe for 50 Years; 


valuable Conſideration, and from Michaelmas, 
Anno 1550, to Michaelmas 1660, (at which Time 
the Leaſe for 50 Years expired) the Tythes were 
worth 501. per Ammm more than the reſerved 
Rent; adjudged, That the concurrent Leaſe for 
21 Years was to defraud the charitable Uſe, and 
that the ſame was void, and that the Truſtees 
ought to let it at the true Value, and for a Term Chare 
not exceeding 21 Years. | | = , 
In Dr. Flood's Cafe before mention'd, the Deviſe 
was to the principal Fellows and Scholars of Jew 
College in Oxon, and their Succeſſors, to find 3 


Scholar of his Blood, it was agreed, That 0 


Devile 
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Deviſe was void in Law, becauſe the Statute 34. 
H. 8. of Wills did not allow deviſes to Cor porati- 
ons in Mortmain; but yet it was held good by the 
Statute 43 Eliz. as a Limitation and an Appoint- 
nent of Lands to a Charit x. 

So where a Deviſe was of Lands to. Trinity Rex verſus 
College in Cambridge for the Maintenance of a — 
Fellow there, and if any Cavil ſhall binder this D. 
viſe, or that the ſame cannot go to the College by Rea- 
ſon of the Statute of Mortmain, then he deviſed the 
ſame to Robert Newman and his Heirs, and upon 
an Information exhibited by the Attorney Gene- 
ral to have this Land eſtabliſhed to the College, 
it was decreed accordingly by Virtue of the Sta- 
tute 43 Eliz. &c. F 

More relating to this Statute may be ſeen in 
Adams and Lambert's Caſe, 4 Rep. fo. 96. 


e Ip this word, all Goods moveable and im 
l I moveable are comprehended, excepting only 
r * which are in Nature of a Freehold or Parcel 
2 Ot it. : 8 
E And theſe are either Perſonal, (viz.) ſuch as 
u. belong immediately to the Perſon of the Man, 
ne er Real, (viz) ſuch which iſſue out of ſome im- 
ce noveable Thing, as a Leaſe or Rent iſſuing out of 
red Lands. | $29 55 
. i Apprentices, 
nd Bills, In 
Bonds, 
Chattels perſo- Books, 


a 
I ͤCabiuets, 
1855 | 
Cattle, ; 
1 Cheſts, 
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I Corn, growing, or cut, 


| Cheſts, 


_ | Ferrets, 


Greybounds, 


_ Chattels perſo- < 


Chattels. 


Coaches, 


Leſſts, 


Jewels, 8 
Iron, | 0 
Linnen, 


nal are, Maſti Fs, | 9 
Money, | | 
Mortgages, 5 
Muſical Inſtruments, 5 
Pewter, | i 
| Plate, will not paſs by the Name 
of ſewels or Utenſils. 
Plows, 
Saffron, 
Trees felled, 
Trunks, 6 
| Waggons, E- ( 
Apparel, ; 
Boks ( 
Carts, | ( 
Coaches, will not paſs by f 
J Cattle, > the Word U. F 
Corn, . tenſils. f yer a] 
Plate for Or- Wik: 
nament, ; lar P 
| | | | Plow Gear,8cC. ah to an 
Yet all theſe, and many moreof the like Nature, * 


will paſs under the Name of Moveables, and are 
| 4 | accounte 


le 


Chattels Devil, e. 


accounted in the actual Poſſeſſion of the Execu- 


tor. immediately upon the Death of the Teſtator, 
tho they are many Miles diſtant from him. 


Ad vom ſons, 
| Commons, 
Chattels Fairs, 
Real. NHoufes, and the like. 
/ Lands, | | 
Markets. 


All thoſe and more of that Nature paſs by the 
Name of Immoveables, and are not in the Poſ- 
ſeſſion of the Executor till an Entry made, or 
until recovered, except Leaſes for Years of Tytbes, 
becauſe in ſuch Caſe there can be no Entry made; 
neither are Debts owing to the Teſtator, or Ar- 
rears of Rent due to him, in the actual Poſſeſſion 
of the Executor till recovered. 


I ſhall here mention ſome Caſes which coricern, 
(J.) A Deviſe of a Perſonal Eftate in general. 
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Leaſes for Years af theſe 


(2.) A Deviſe of a Perſonal Thing with Remain- 


der over, and a Deviſe of the Uſe thereof. 

(2.) 4 Deviſe of particular Things, as Corn, 
Jewels, Utenſils. Cc. *Þ . 

(4) 4 Deviſe of Goods to a particular Purpoſe. 

(5.) 4 Deviſe of Money. | 

(6.) 4 Deviſe that his Debts ſhall be paid out of 
his Land or Chattels. 8 | 

(7.) 4 Deviſe for Term of Tears. 


Firſt, As to a Deviſe of the Perſonal Eſtate in ge- 
ral, the Teſtator deviſed a Moiety thereof to his Lee ver- 


Vite; then he gave ſeveral Legacies to particu- .in Hale, 


lar Perſons, and afterwards he deviſed the Refidue 


o another; adjudged, that if there is enough to 


lay the Debts, the Wife ſhall have a full Moiety of 
L 2 | the 


I 
Rep. 


16 


| Chattels Deviſe. 
the V hole, and that the Debts ſhall be paid out of 

the Reſidue; and if he had Money, Bond, and a 
Leaſe for Years, a Moiety of all ſhall paſs. 

(..) As to a Deviſe of a Perſonal Thing with Re. 
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mainder over, it cannot be by the Rules of Law, 
ne, and the Re. 


but the Uſe may be deviſed to 
mainder to another, in which Caſe the Property 
is veſted in the laſt Deviſee; concerning which 
there have been ſeveral Judgments and Reſoluti- 
ons in the Books. ts 
And. 185 . Leſſee for Years deviſed to his Son John the 
f Quere if whole Tears he had in the Farm, and * if he died, 
fell odd. then he gave it to his Daughters, and made his 
Son Executor, and died. John the Son proved 
the Will, and died Inteſtate, his Adminiſtrator 
ſold the Yerm; and adjudged good, becauſe a 
Deviſe of a Chattel with Remainder over is void. 
But fince, in a Court of Equity, a Deviſe of a 
38 real with Remainder over, has been held 
gocd. 

Leech ver- f As where the Teſtator made a Leaſe in Truſt, 
— referring to his Will, and then deviſed Portions 
Rep. 249. to his Daughters, to be paid at their Marriage or 
Age of 21 Years, and if they die before, then to 
other Perſons. The Davghters had no other Main- 
tenance, and none could be decreed, becauſe of 

the Deviſe over, which was held to be good. 
And ſo it was held in the Caſe of bitmore 
and Craven, viz. That a Deviſe of Chatte! Real 
Remainder over was good, but it was never allow 


ed of a Perſonal Chattel, | 


” 


Whitmore The Caſe was, viz. Whitmore deviſed the Refi 
— due of his perſonal Eſtate conſiſting in Chattel, 
* Houſnold Goods, Plate, Jewels, Arrears of Rent, 
Rep. 16). and Debts on Bond, &c. to the Earl of Craven, 
| for the Uſe of William Whitmore his only Son, and 
the Heirs of bis Body; and if be died without Iſie, 

and in his Minority, then to the Iſſue of the 3 

| | 0 


over, that may be well devi 


Gbattels Deviſe. 


the Lord Craven Executor durante minore atate, the 
Son died upwards of 17, and under 21, and with- 
"ut Iſſue, having firſt deviſed all his Perſonal E- 
ſtate to his Wife. And it was decreed for her, 


k 4 
of the Teftator. He made his Son Executor, and 


becauſe the Limitation of Money and Perſonal 
Chattels to the Siſters Children was void in Law; 


is true, it hath been allowed in Chattels Real, but 
never in Money or Chattels Perſonal, for the Uſe 
of Money is Money itſelf, the Property whereof 
in this Caſe was veſted in the Son at ſeventeen 
Tears of Age, for then he was out of his Minori- 
ty as to his heing an Executor, and the Property 
was in him, which being once veſted, ſhall never 
be diveſted. 1 
But as to the Uſe of a 2 Thing Remainder 
deviſed, and ſo is the Year- 
Book; but a perſonal Thing itſelf cannot be ſo 
deviſed, becauſe a Deviſe of ſuch Thing for an 


Hour, is a Deviſe for ever. | 


The Law being thus, it ſeemed a very odd De- 
viſe of Fitz Fames, who was Chief Juſtice of 
England, Anno 22 H. 8. viz. he deviſed the Uſe of 
his Plate and Jewels to his Son, and the Heirs 
Males of his Body; but the Judges held, That the 
Son had no Property in them, but only the Uſe. 

The Lord Andleys Widow uſually wore a Chain 


of Diamonds and Pearls; ſhe married Serjeant 


paſ.aEd. s. 


Owen 33. 


Lord Ha- 
ſtings ver- 


Davts, and he deviſed the Uſe thereof to her dur- J Duglat, 


ing her Widowhood, ſhe giving Security to leave 
them to his Daughter. The Court was di- 
vided, whether, notwithſtanding this Deviſe, 
ſhe ſhould retain them as Peripharnalia ; two 
judges held ſhe might, becauſe they are conveni- 


Cro. Car, 


343 


ent for a Woman of her Quality, but two were 


of another Opinion, becauſe what may be con- 
venient may not be neceſſary ; but Jones, who 


teports this Caſe, * That by the 3 


4 


;  Chattels Deviſe. 
ol three Judges, the Wife ſhall retain theſe Jewels 
againſt the Will as her neceſſary Apparel and 


Ornaments, and that the Huſband cannot diſpoſe 
of them by Will.though he might have ſold them 


in his Lite-time, which not having done, the 


Property is veſted in the Widow immediately 
upon his Death. | | 
March Deviſe of his Goods to his Wife for Life, and 


Rep. 106. after her Deceaſe to . M who commenced a Suit 


in Equity 1n the Marches of Wales, to ſecure his 
Intereſt in Remainder : But a Prohibition was 
granted, becauſe a Deviſe of the Goods them: 
ſelves with a Remainder over 1s void, but not if 
the Uſeand Occupation of them is firſt deviſed. 
2 6. oy So a Deviſe of the Uſe of ſeveral Paintings, 
| Lemon, Books, and Medals to his Wife for Life, and atter 
x Ch. her Deceaſe, that the ſame ſhould remain to bis 
Rep. 129. Son, if ſhe be with Child with a Son, if not, or 
if the Son ſhould die without Iſſue Male of his 
Body, that then the ſame ſhould remain to the Uſe 
of Thomas Vachell, decreed, that this Limitation 

2 +  wasvoid, „ CE | 
| Pateverſus A Citizen of London deviſed a Sum of Money 
Hatton, to his Son, (which was more than-his Cufomary 
Need. Furt) and if he died before 21, then he devilcd it 
P. 199. over to another; decreed, That this Deviſe over 
for ſo much as was the Cuſtomary Part, was void: 
For if the Son die before 21, his Adminiſtrator 
ſhall have the Cuſtomary Part, and the Surplus 

ſhall go to whom it was deviſed. pied 

(3.) As to Deviſes of particular Things, as Corn, 
Jewels, Utenſils, &c. Some Diſtinctions have been 
made in Deviſes of that Nature, as where the 
Teftator deviſed the Corn which ſhall grow on 
Black Acre in the Year next after his Death, and 
there was no Corn growing on that Acre in that 
Year, the Legacy is void; but if he had deviſed 
a certain Quantity of Corn, and appointed * 


* 


__ © " (lienvele Doſs, ' © a 
ge paid out of his Corn, which ſhall be growing 


in that Year, in ſuch Caſe the Deviſe is good, be- | . 


cauſe tis a Deviſe of an abſolute Legacy, ap- 
pointing how it ſhall be paid, which though it 


cannot be done in that Manner, yet that doth 


not Effect the Legacy it ſelf. But tis void in 

the other Caſe, becauſe the Legacy was reſtrain» 

ed and limitted to Corn, which ihould grow on a 
particular Parcel of Land, and none did grow 

there. | | 

But as to Corn in general, a Leſſee for Years * 3 H. 3. 
or Tenant in Dower, may deviſe all ſuch which Fit Pe- 


is f growing at the Time of their Deaths, and 77 3 
ſuch Deviſe is good. Firz, De- 


It hath been a Queſtion, what paſſes by the viſe 26. 
Word Jewels, viz. the || Earl of Northumberland | Eo 
deviſed his Jewels to his Wife; adjuiged, That berlands 
neither a Collar of $S's, or a Garter ot Gold did Caſe, 
paſs, becauſe thoſe were not properly Jewels, but OWwen 4. 
Enſigns of Honour; and that the Gold Buckle in 
his Bonnet, and the Gold Buttons on his Cloaths, 


did not paſs, becauſe they were annexed to his 


Robes; but Chains of Gold, Bracelets, and Gold 
| Rings, did paſs by that Word. 


But Plate and Jewels will not paſs by a Deviſe Latimer's 

of Utenſils. fo 5 * 
(4) Where Goods are deviſed to a particular Pur- *? © 

poſe, there no Intereſt is veſted in the Deviſee; as for Prer 33%» 

Inſtance, the Teſtator deviſed ſeveral Legacies, ” _ 

and the Reſidue (after Legacies paid) to his Wife. 

to diſpoſe for the good of his Soul, and for Payment 

of his Vebts, and made her ſole Executrix, and 


died; ſhe married again, and her Huſhand made 


in Executor, and died; adjudged, That the Wi- 
dow, and not the Executor of her ſecond Huſ- 
band, ſhall have the Reſidue. of the Goods, be. 
cauſe ſhe had no Intereſt in them by the firſt Will 

33 to herſelf, but for Payment of his Debts. 


_ (5) Money 
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- Broadhurſt (5.) Money cannot be deviſed from one to another, 
_ either by general Words as in the Caſes before 
fon, 2 Mentioned, or by deviſing the Money it ſelf, ag 
Vent. 349. Where the Teſtator had Iſſue three Daughters, and 
85 deviſed to them 5401. equally to be divided, and 
F any of them died without Iſſue, her Part to go to 
the Survivor. One of them married the Plaintiff, 
and died without Iſſue ; and upon a Bill exhibit- 
ed againſt the Executor and the ſurviving Siſters, 
the Huſband had a Decree for 1801 being the 
third Part, becauſe a Sum of Money cannot be 
thus entailed, TRL int fires 
Martin Deviſe of a Sum of Money to R. B. to be diſ- 
. poaſed by him for certain Purpoſes which he ſhould in a 
1 Ch. private Note acquaint him withal; he died without 
Rep. 198. making any Appointment; it was decreed for 
XR. B. becauſe tis a Bequeſt to him, and not to 
the Executors, for it doth not appear that they 
were to have any Share. 
Deviſe of 1401. to the Daughters of B. who 
had five then living, and before the Teſtator died 
he had two more; adjudged, that they ſhould 
have no Share of this Money, becauſe there be- 
ning five Daughters living at the Time of making 
the Will, it {hall not be intended that the Teſta- 
; tor deſigned it for any more. | : 
Pitt vrſw Deviſe of 2001. to be paid to his Child which 
Pigeon, he ſhall have at his Death, and if none, then to 
ay his Siſter. Afterwards he had three Children 
. 39 porn and living, and then by a Codicil he deviſ- 
ed 2001. apiece to his Children, but did not ſay 
for their Portions, nor any Thing to avoid or affirm 
the Will; decreed, That the three Children ſhall 
have an equal Share of the 300 l. and ſhall each 
of them have 2001. by Way of Accumulation. | 
Cloberries The Caſes following are where Money was deviſc 
/ oo - upon a Contingency, viz. the Teſtator deviſed Morey 
- 2 Cb. to a Woman at her Age of 21, or Marriage, to b, 
rns. „ | . paid 


| Money, when ſhe comes of Age or be married; and 


Chattels Deviſe. —_ 
paid to her with Intereſ, and ſhe died before 21, he” 
and unmarried ;. adjudged, that the Money ſhall . ® 
go to her Executor; but if it had been at the 
Age of 21, or Marriage, without ſaying when to 
be paid, and ſhe had died before, 'tis a lapſed Le- 


gacy ; ſo 'tis if the Deviſe had been of a Sum of 
ſhe die before. | | 


(6.) Concerning Deviſes of Lands for Payment of * 
Debts, the Reader may obſerve the Caſes followings  * 
J. The Teftator deviſed his Lands to his Exe- Cord, 7 
cutors for the Payment of bis Debts, and until they C, 8 
ſhould be paid, Remainder ouer; adjudged, thaf S. Fig 
the Executors had no Eſtate for Life, but only @ 51: 
Chattel Intereſt determinable upon the Payment of 
the Debts; . SOIT. een 
My Lord Coke cites this Judgment in Matthew g gg, S 
Maming's Caſe, and tells us, he was of Council 
with the Executors, and that if it had been nr 
ſtrued to be an Eſtate for their Lives, then it 
would have determined upon their Deaths, which 
might happen before the Debts were paid; and © 
by Conſequence they might never be paid, be- 
cauſe in ſuch Caſe the Eftate would not go to 
their Executors; but if it was a Chattel Intereſt, 
then it would be Aſſets, and remain to their Exe- 
cutors, and the Debts would be all paid, which 
was the Intention of the Teſtator ; but he agreed, 
if ſuch Eſtate had been by Grant, or by any 
n at Common Law, it had been for 
4 8 


- 


e e Mt 
It the Teſtator deviſes his Land for Payment of Feltham 
bis Debts, and makes an Executor, fo dies, = 5 | 
ng Aſſets, no Part of the perſonal Eſtate ſhall be N 
applied to pay his Debts, becauſe he made a Pro- 
viſion for it ont of his Lands, which ſhews he in- 5 
tended his rpms Eftate for his Executor; but 
it a Man by any other * 


Z 
5 
1 
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Lands for Payment of bis Debts, and then dies In- 
teſtate, leaving perſonal Aſſets, that ſhall be 
charged in the Hands of an Adminiſtrator for the 
Payment thereof; and this for the Benefit of the 
Heir, becauſe it doth not appear that he intended 


any Thing for his Adminiſtrator. 
(J.) As to Deviſes for Term of Tears, it being a 


 Chattel, I ſhall only mention a few Caſes of that Na. 


ture in this Place, referring the reſt to its proper 
Tale. | | | | | 
In Chancery the Caſe was, The Father had Iſſue 


one Son and two Daughters, and being poſſeſſed 


of a Leaſe for Tears, he deviſed it to his Son, and 


if he died, then to his Daughters, and if they die, 


then to his Wife, and made his Son ſole Executor, 


and died; the Son entered, and died Inteſtate, 


| 
a! and his Widow took out Adminiſtration, and ſold 
Moor 748. the Term for a valuable Conſideration; it was = 
decreed that her Sale was goo e ! 
. Welcden | . Leſſee for Years deviſed, That his Wife ' 
verſus ſhould have the Lands for ſo many Tears as ſhe . 
. Should live, and after her Deceaſe the Reſidue to bis 
Com. 3 17. Son, and his Aſigus, and he made his Wife Execu- , 
trix, and died; ſhe proved the Will, and entered F 
and agreed to the Legacy. and then the Son died, E 
ſhe afterwards ſold the Term, and died; adjudg- 5 
| ed, That the Adminiſtrator of the Son ſhall have br 
the Reſidue of the Term, and not the Purchaſer; i 
becauſe the whole Intereſt thereof was not abſo- 0 
lutely given to the Wife, but only conditionally, of 
viz. for ſo many Tears as ſhe ſhould live; that 1s, ry 
That ſhe ſhould have the Eſtate ſo long; ſo that wh 
when ſhe dies her Intereſt is determined, there- Ml 
fore the Deviſe to the Son ſhall be expounded to M; 
precede the Deviſe to the Wife, that both may Bl 15 
| Rand, for there is no expreſs Deviſe to her for — 
Life, if it had been ſo, then ſhe would be ent! | 
tled to the whole Term, becauſe an Eſtate or — 97 
e | 1 
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being a Freehold, is more valuable in Judgment 

of Law than an Eſtate for Years ; but ſhe having 

no expreſs Eſtate for Lite deviſed ; the Words, vix. 

after ber Deceaſe the Reſidue to her Son, do not 

give her an Eſtate for Life by Implication. 

And as a Term for Years will paſs by a Deviſe portman 
of all zis Goods, ſo if the Legatee ſues to have the »erſus 
Term, he muſt make the Executor a Party, or Willie 
his Bill will be diſmiſſed. e 

The Wife being with Child, her Huſband de- -erſws 
viſed all his perſonal Eſtate to be laid out in Blagrave, 
Lands, and if ſhe had a Son, to be ſettled on g. ch. _ 
him, and if ſhe had a Daughter, then ſhe to Seeg 
| have 3000 l. paid at the Day of her Marriage, and of Goods. 

, that her Mother ſhould have 80 I. per Annum, 
f Part of the Intereſt of the ſaid 3000 J. for the 
| WW Education of ſuch Daughter. The Teſtator died, 
a and afterwards the Wife was delivered of a Daugh- 
ter. The Queſtion was, Whether ſhe ſhould 
a have the remaining Intereſt of the 30001. which 
- was not diſpoſed by the Will, or whether it ſhould 
: go to the Executor of the Huſband ? It was inſiſt- 
d 


ed for him, That the Father intended no more 
5 than 3000 l. for his Daughter, and that by ap- 
5 pointing 801. yearly out of the Intereſt for her 
2 Education, he had excluded her from the reſt; . 
K but it was decreed, That where a Sum of Money 
I is given to be paid at a particular Time to a 


Child, ſuch Child ſhall have the whole Intereſt 

of it to that Time, rather than any Part of it 

ſhall go to the Executor; that this is very clear, 

where no Maintenance is provided for the Child 

till that Time; and even in this Caſe, where a | 
Maintenance was appointed, the Court decreed, 

That the Executor ſhould accompt to the Daugh- * 
ter for the Intereſt. „ 

Upon the Pleadings in Equity the Caſe was, 

dir Villiam Blois had Iſſue a Son and two Daughters 


„ 


0 . 


cChautels Deviſe. 

. by the firſt Venter, and a Daughter by the ſecond 
Venter named Fane; and upon his ſaid fecond 
Marriage, he ſettled Lands in Jointure to his 
Wife for Life, and after her Deceaſe, in Caſe he 


had but one Daughter, and no more, then to raiſe 


3000 J. for ſuch Daughter, to be paid at her Day 


of Marriage, ſo as ſhe married after ſixteen; af. 


terwards be deviſed the Reverfion of thoſe Lands to 


other Perſons, and directed, that after his Son 
ſhall raiſe goool. for his three Daughters, then 


he to have the Lands. The Queſtion was, that 
ſince Fane had 3oool. by the Settlement, and 
there being 9000 l. appointed for the three Daugh- 


+ ters by the Will, Whether ſhe ſhould take a dou- 


ble Portion, one by the Settlement, and another 
by the Will? And the Lord Keeper Finch decreed, 
the Will-was only an accumulative Security for 
Blois ver. the 3000 l. given by the Settlement, and that 
ſwBlois upon Payment of 9000 J. the Plaintiff ſhould 
ent. 34) have the Lands. | a 
Decreed, that where Lands are deviſed for Pay- 


ment of Debts and Legacies, and the Reſidue of 


any perſonal Eſtate is given to an Executor aſter 
Debts and Legacies paid, in ſuch Caſe the perſo- 
nal Eſtate ſhall, in the firſt Place, be applied to 
the Payment of the Debts and Legacies as ſar as 
it will go, and that the Lands ſhall not be charg- 


ed any farther than to make up what the perſo- 


Went. 349 nal Eſtate falls ſhort. 

* The Father deviſed 250 l. to his Son, and made 
his Wife Executrix, and died; the Widow mar- 
ried again, and then the Son exhibited a Bill in 
Equity againſt the Huſband and Wife, to have 

this Money-Legacy of 25ol. The Defendants 

2 in their Anſwer pray an Allowance for the Main- 

f tenance and Education of the Son; but the Court 

would not allow that the Sum ſhonld be dimi- 

niſhed, becauſe by the Law the Mother 4 
1 mainta 


E 
r 
J- 

0 
8 
3 
0 
de 
i 
in 
ve 
Its 
in · 
urt 


ni· 
Lo 
ain 


% 


Chattels Deviſe. 
maintain her Child, but a Sum of Money for 
binding him Apprentice, and paid by the Mo- 
ther, ſhall be allowed to her in Diſcount. 


The Father having three Daughters, Mary 


who was unmarried, and Martha and Elizabeth 
both married, deviſed 400 l. to Martha, her Huſ- 


band giving Bond to his Executors, upon Pay- 


ment thereof, to purchaſe Lands of that Value, 
and ſettle it on her, and the Heirs of her Body ; 
and deviſed the Reſidue of his perſonal Eſtate to 
purchaſe Lands of the like Value, to be ſettled 
on the Heirs of the reſpective Bodies of his ſaid 
three Daughters, or otherwiſe, Mary the unmar- 
ried Daughter, and the two Huſbands of his mar- 


ried Daughters, ſhall give Bond for ſo much Money 


159 


ent. 353 


a they ſhall reſpectively receive of the reſiduary Furt 


of bis Eflate, to be divided into three Parts, and to 


ſettle the ſame upon the Child or Children of 


their Wifes, Fc. Afterwards Martha died within 
ſix Months after her Father, leaving Iſſue one 
Daughter, who died within four Months after her 
Mother. Then the Father of the Child, and 
Huſband of Martha, took out Adminiſtration both to 
bs Wife and Daughter, and exhibited his Bill in 
Equity, to have the 4col. and likewiſe a third Part 
of the Reſidue of the perſonal Eftate of the Teſtator, 


| which amounted to 700 Il. The Chancellor Finch 


decreed the Payment of the 400 l. with Intereſt 
from the Time of the exhibiting the Bill; but as 
tothe 700 l. it was diſmiſſed, becauſe the Right 
to it was not veſted in the Child, till the Executors 
bad made an Election, either to purchaſe Lands and 
ſettle them as directed by the Will, or to pay the Mo- 


h to the Daugbters and their Huſbands, that they 


might purchaſe Lands, and ſettle them to the 
ame Uſe, and if nothing veſted in the Child till 
=ch Election made, then, by Conſequence, nothin 

ould veſt in the Father as Adminiſtrator 8 ach 


I 


Choſe in Action. 
Child; tho it was inſiſted for him, that he might. 
have given his Bond for the third Part. of the 
Reſiduum as directed by the Will, and ſo to ſe- 
cure it for the Child, which is very true; but 


Collettver yet in ſuch Caſe it would not have come to him 
ſus Collett. as Adminiſtrator, becauſe it ought to be laid out 
Avent. 356 in Lands, and ſettled as the Will directs. 


| Choſe in Action. 


| T HIS is a Thing incorporeal, and only a 
| Right which a Man hath to a Debt or Du- 
ty; as to a Debt on a Bond, Damages on a Co- 
venant, c. and becauſe it hath no real Exi- 
ſence, it can never be ſaid to be in the Poſſeſſion 
of the Party, till actually recovered by a Su:t or 
otherwiſe, and therefore 'tis not deviſeable till in 
his Poſſeſſion. | 
And as to this there is a remarkable Caſe, . 
An Orphan, whoſe Portion was in the Court of 
Orphans, married, and her Huſband deviſed the 
Money to her, provided ſhe did not claim Dower, 
and dies before ſhe came to the Age. of 21 Years. 
It was inſiſted in the Court of Chancery, That 
this Money was deviſeable as a Chattel-Perſonal 
actually veſted in the Huſband by the Inter mar- 
riage, and that the Court of Orphans had only 
Cuſtodiam, with which the Chamberlain of Lon- 
don was entruſted, and that his Poſſeſſion ſhall be 
taken to be the Poſſeſſion of the Huſband ; for 'tis 
not Debitum to the Chamberlain, and to be redu- 
ced into Property by an Action brought againſt 
him, but tis only Depoſitum. EC 
But it was adjudged, That ſince by the Cu- 
ſtom the Money is to be recovered, when the Or- 
phan comes of full Age, or is married, tis a Choſe 
in Action, and Debt lies for it; *tis true, tis uſu- 
al for the common Serjeant to treat upon the 


ought to be divided between both 
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Marriage, and to take Security for the Orphan, 


but "tis ſtill a Choſe in Action, and not therefo re 
to be deviſed, V 


Coaliciill. len 


HIS is a Schedule in Writing annexed to - 
FE Will, either adding or explaining, altering 
or revoking it in whole or in Part. The Origi- 
nal whereof was meerly Occaſional, for there 
were ſo many Solemnities required to a Will by 
the Civil Law, that many Times Men had not 
Opportunity to perfect their Wills, and therefore 
this Method was introduced to fulfil the Intenti- 
on of the Teſtator. IG WAA C4 FL 

It differs from a Will, becauſe it may be made 
without appointing an Executor, which is eſſen- 
tial to a Will where the Perſonal Eſtate is deviſed. 

It differs from it likewiſe in other Reſpects, 
viz, there can be but one Will, but a Man may 
have many Codicils, and the laſt doth not re-. 
voke the former, or make them void, if tis not 
directly contrary; and if there are two Codicils, 
and it doth not appear which was firſt made, 
and the ſame Thing is deviſed to two Perſons, 
tis not a void Legacy by the Civil ww for it 

4 


Co - Executòrs. 
See Pleas by Executors. N U Fropris. 


OINT Executors repreſent the Perſon of the See Term 
Teſtator, and therefore are eſteemed by the lbs. 
Law but as a ſingle Perſon ; for Acts done by one 
of them which relate either to the Delivery, 
vitt, Sale, Payment, Poſſeſſion, or Releaſe of 
uy of the Teſtator's Goods, are accounted the 


iS _Co-Biroentors.- | 
Acts of all of them, notwithſtanding they have 


a joint and entire Authority over the whole. 
And becauſe they are but as one ſingle Perſon t 
in Law, therefore one cannot ſue the other for \ 
any Thing relating to the Teſtator's Will, or to b 
5 that Power or Intereſt which he hath as Co-Exe- [ 
Poſtea 269. cutor, except where one is made refiduary Legater, a 
| as well as Executor; for in ſuch Cafe, that Exe- ſ 
cutor may maintain an Action of Treſpaſs a- n 
gainſt his Companion, for raking or detaining F 
the Remainder of the Goods from him. 01 
The ſeveral Caſes which relate to Co-Execu- th 
tors, may be thus divided: 01 
ſſ. (1) How they muſt join in an Action, bein to 
Plaint ,s. whe * bo 
(.) How they muſt be joined, being Defendants, cal 
(3) Of Summons and Severance. bo 
( 4.) V berethe Act of one ſhall be good alone. on 
( 5 here not. | | 


(.) Where the Death of one ſhall abate the Ain. 
(7.) The Power of one who proveth the Will, and of Ml ſhi 
the other who 1efuſeth, | | 


Fi, Becauſe they all repreſent but one Per- ma: 
fon, (viz.) the Teſtator, therefore they muſt * to! 
in any Suits brought to recover his Eſtate, ſo is nec 


Fitz. Abr. the Year-Book, 9 H. 5. 6. (viz.) they muſt all in / 


> 1 . be named, as well thoſe who * proved the Will, 8 Inf: 
S.P, as thoſe who refuſed; but if they areDefendants, WW Ple: 
in ſuch Caſe thoſe only are to be named who * 

the 


proved the Will. 
But tis no good Plea for an Executor Defen- Wi unde 
dant to ſay, That there is another Executor not 8 np 
named, and yet living, without ſetting forth 
that he adminiſtred; but where an Executor s tro 
Plaintiff. tis a good Plea, without alledging that WI 4e, 
the Exccutor adminiſtred; for if one of hen uſtr; 
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Co- Executor. 


doth adminiſter, the Action muſt be brought in 
the Name of all; but where they are Defendants, 
the Action may be brought in the Name of him 
who adminiſters: And the Reaſon why it muſt 
be brought in the Names of all, is, becauſe on 
producing the Will, it will appear that they are 
all Executors; and therefore, if the Defendant 
ſnould plead that there is another Executor not 
named, and the Plaintiff ſhould reply that ſuch 
Frecutor was diſcharged of the Adminiſtration, 
or that he never adminiſtred as Executor, yet 
N that will not be ſufficient, -becauſe he may admi- 
niſter when he will. * ED |  ®#roH.6.:x 
One Executor had the Poſſeſſion of the Teſta- —— Te 
* tors Goods, which were taken from him; yet 2 . 
both inuſt join in the Action of Treſpaſs, be- 4r Ed. 3. 
cauſe the Poſſeſſion of one is the Poſſeſſion of 22 _ 
both, || and therefore if one ſhould bring the Acti- 5. 5:5 


- 


on, and the other ſhould releaſe it, ſuch Releaſe Ex. gs: 
would be good. Caro Re e 1445-16 . 7 
M. t Two are made Executors, Proviſo, that one | 3 Leon 
of Wl ſhall not adminiſter, yet the Action may be J 10 fs. 
| brought in the Name of both. ron 400m 


** The Mother and her Son, an Infant, were 3. 3. 
er- made Executors, and Adminiſtration was granted Smith 
in to her during the Minority of her Son; ſhe mar- 3 3 . 
is ned again, and then her Huſband and ſhe joined vel 130. 
all n Action of Debt as Executrix; but becauſe the 1 Brownl. 
ll, WW Infant was not named, it was held wrong in a 104. 
ts, WI Plea in Abatement, and upon a Demurrer to that 
ho Plea; but if it had been ſet forth ſpecially in 
the Declaration that there was another Executor 
en- under Age, tho' not joined in the Action, it 
not might have been otherwiſe. | 5 N 
th But in another Caſe, where the Teſtator made cohorn 
to Executors, one of Age, and the other under 2*7/# 
nat 4%, one of them proved the Will, and Admi- An 


a den was gramted to him during the e 3 
| 2 0 | 


a W | „„ * 
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of the other, as in the Caſe laſt mentioned, and 

he brought the Action alone; it was adjudged ; 

| good, and that there was the like Judgment in | 
Seeitin Hatton and Maskalls Caſe; but it both the Exe- 

Treinfant cutors had been of full Age, and one had proved 2 


n de Will and brought the Action, it had been 0 


naught without joining the other; for tho he re. 2: 
fuſe, he is ſtill an Executor, and may adminiſter . 
when he will, therefore he muſt be named, or Ml C 
the Action will abate. bs S yrs 
But if the Teſtator makes two Executors, and 
it they refuſe, then R. and V. ſhall be his Exe- 
cutors; thoſe who are firſt named do actually re 
" fuſe, they ſhall not be joined with the. other in 
an Action, becauſe tis evident the Teſtator did 
nat intend all four to be his Executors, but two 
only, and that conditionally, if the two other 
madd teſuſdd. # e 

2.) They muſt be joined in Actions being Defen- 
dants; as for Inſtance: Debt was brought! againſt 
two Executors on a Bond of the Teſtator, one of 
them pleaded plene adminiſtrauit, and the other 
uon eft factum, and adjudged a good Plea, 7 Ed. 4. 8. 

rinnen ee en bow e od 
If 8.6. Debt againſt one as Executor, and againſt the 
e eb other as Executor of an Hxecutor; it was objected, 
That the Action ought to be brought againſt the 
Survivor alone; but adjudged, That it lies againſt 
both; for the Executor who was dead, might have 
the Poſſeſſion of the Goods whilſt living, and if 
the Action ſhould be brought againſt the Survi 
vor alone, he might plead plene adminiſtravit, which 
would be a good Plea, tf _  _ | 
Fitz. But abont 24 Years afterwards, the contrary 
Exo. 29. Judgment was given in a like Caſe; and the Rea. 
Idobn was, becauſe the Plaintiff might have brought 
Kis Action whilſt. the other was living, and _ 


Co-E xecutors. 

it was either his Folly or Negligence to omit it, 

aud therefore the Action would not he againſt the 

Ezecutor of the dead Executor quod nota. 
The like Judgment was given many Yea! 

afterwards: f. The Teſtator made two Execu- 

tors, who proved the Will, and one of them died, 

and then an Action was brought againſt the Sur- 

vivor, and the Executor of the other, and for that 

Cauſe it was abated, and adjudged, That it ought 

to be brought againſt the Survivor alone. © | 
Debt againſt one Executor, who pleaded that swallow 


Leon 193 | 


/ N. B. was made Executor with him, and was not verſw 

\ WH rnd in the Writ; but he did not aver that R. B. 3 
bad adninifred, and therefore upon Demurrer to — A 

d this Plea it was held naught; fc | 


r though where, poſtea 166. 
o n Executor is Plaintiff, the Defendant may plead 
er there was a Co. Executor with the Plaintiff not 

med, &c. without ſetting forth that he ale 
n- Wed, becauſe tis not properly in his Knowledg N 
> et when an Executor is Defendant, he cannot 
of lead it, without avering that the Co. Executor 
er RO becauſe tis a Thing within his Know-' 
. Two Executors, one of them made his Will, Guillam 
he nd died, then the other Executor died Inteſtate; ill, 
ed, MW: Legatee ſued the Executor of him who firſt died L. 18 
the n the Spiritual Court, who pleaded this Matter, 
oft ad the Plea was refuſed by that Court, and na 
ave P ohibition was granted, for the ſurviving Exe- 
4 if Nator is entitled to the whole Eſtate of the Teſta- 
rvi- r by our Law, as may be ſeen in the Caſes be. 
uch re mentioned, and therefore by that Law the 

Action might be brought againſt him alone, with- 

nt joining the Executor or Adminiſtrator of the 

ad Executor, yet it may be otherwiſe by their 

Uu, for the Executor of him who died firſt, 

fight haye all the Goods in his Poſſeſſion, or he 

I N Se might 


- 
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might be Executor de ſon Tort, and the Matter is 

purely teſtamentary and triable there. 
Otborne Three were bound in a Bond jointly, and an 
xy ng, Action of Debt was brought againſt the Executor 
I8id. 252. Of one of them without thewing the other were 
. dead; and upon Demurrer, the Queſtion was, 
Whether the Defendant oughy to have pleaded, 
that the other were living: Tis clear, if he had 
been Plaintiff, he muſt have ſet forth that they 
were dead, to entatle him to the Action againſt 

the Survivor. in 
Io Executors cannot plead diſtinct Pleas, be- 


o 


cauſe they repreſent but one Perſon, who could 


a ve but one Plea if he was living. 5 

19ff. 6. 31. Debt againſt an Executor, tis no good Plea for 

2211.6 59. him to ſay, that there is another Executor not 

3346. 38. armed, and yet living. without ſetting forth that 

hee adminiſtred; but where an Executor is Plain- 

tiff, the Defendant may plead, that there is ano- 

35H 6.35. ther Executor living not named, without alledging 

that he adminiſtred; for if one of them admi- 

niſters, the Action muſt be brought in the Name 

of all; but where they are Defendants, the 

Action may be brought againſt him only who 
adminiſtred: _ 

See Pleas by Executors. _ 

(3.) As to Summons and Severance, ſince ( 

Executors muſt all join and be joined in Actions for 

the Reaſons before mentioned, therefore 'tis neceſſary, 

where ſome would ſue and others refuſe, that thoſe who 

fo 7 ſhould be ſummoned and ſevered from the 

| rveft, who may then ſue without them. 

Price , There were ſix Executors named in the Writ, 

verſws and three of them refuſed to proſecute, where 

Parkour, upon being ſummoned and ſevered, the other 


-- three declared on a Bond of the Teſtator, and 


2 Roll, upon 01 eft factum had a Verdict and Judgment; 
Abr. 98. the Defendant brought a Writ of Error, and it 


was 


— 
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was aſſigned for Error, That they being always 
Executors, notwithſtanding the Summons and 
Severance, they ought to be named in the Judg- 
ment; but adjudged, That the Judgment ſhall be 
; for thoſe only who proſecuted, becauſe it may 
; happen tha: the Executors who were ſevered did 
not prove the Teſtament, and never will; and 
a tho tis true that they ſtill continue Executors, 
yet by the Summons and Severance they are out 
of Court-as to this Action. 3 | 
But ſometimes the Plaintiffs have been miſta- 
ken in the Summons and Severance, (vz ) by 
1 Wl brioeing it where it will not lie; as for Inſtance, Moly 
| They brought an Action of Trover as Executors 2 
ainſt the Defendant for a Bond, and declared Hard. 31). 
= it was loſt in the Life-time of the Teſtator, _ | 
kn but they laid the Conves ſion in their own Time; two 
of the Plaintiffs were ſevered, and a Non pros 


4 entered againſt them; then the Defendant plead- 
ed not guilty, and it was found againſt him, and 
ky Damages to 500 l. but upon a Motion in Arreſt of 
ne judgment, it was ſet aſide, for Summons and Se- 


he verepce wonld not lie in this Caſe, becauſe the 
ho WI Come for (which was the material Thing) was 
laid in the Time of all the Executors ; ſo that the 
| Action was grounded upon the Poſſeſſion of all of 
„ fem, in which Caſe Summons and Severance 
fer would not lie, and conſequently the Nonſuit of 
"7, dhe other two was a Nonſuit of all, and if fo, all 
ho the Proceedings afterwards were void. | 
the (4.) Where the Act of one ſball be good againſt the 
other, or charge the reſt. | . 
rit, . Co-Fxecutors being but as one Perſon, as be- 
-re- bore is mentioned, therefore the Law doth eſteem 
her MW moſt Acts done by or to any of them, to be the 
and As of all of them; tis for this Reaſon that the 
nt; Poſſeſſion of one is accounted the Poſſeſſion of 
it all, as in the very Caſe laſt mentioned, that the 
was! | | M 4 Payment 
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— 


Payment of Debts by or to one, is the Payment 


of or to all; that the Sale or Gift of the Teſta- 


tors Goods by one of them, is the Sale or Giſt of 


all of them; and likewiſe a Releaſe of one is a 
Releaſe by all; but ſuch Releaſe muſt be before 
Judgment, for afterwards tis too late, becauſe 

tranſit in em fudicata. . 

*Pannel Two had a Leaſe for Years as Executors, one 
verſics of them ſelleth the Term, and the Sale was ad- 
Finn Cro: judged good; for each of them had an entire! 
1 Roll. Power to diſpoſe the whole, both of them being 
Abr. 924. poſſeſſed of it in Right of the Teſtator, and for 
Moor 350. this Reaſon one of them cannot aſſign the Term 
** a3 ni on other, becauſe he was poſſeſſed of the whole 
95 . 5 | 5 | 
* 43Ed. 3. * So one Executor {hall be barred by the Ac- 
p2i5: © quittance of his Companion, becauſe” each hath 
| Cafe. Cro, the whole, they being but as one Executor to the 
Eliz. 451. Teſtator ; the Law 1s the ſame if ojie f confeſs 


T Lawry the Action, for that ſhall bind the other for ſo 


. 3, „ much as he hath in his Hands, - 
Brown), | Two Executors, one of them had a Bond by 
183. Kelw. which R. B. was bound to their Teſtator, and 
2. 8. P. that Executor who had the Bond, gave it to ano- 
I kelſek ther in Satisfaction of his own Debt, and died; 
verſes © 1's , . ; fD 

- Nicholſon the furviving Executor brought an Action of De- 


Fro. Eliz. tinue againſt him who had the Poſſeſſion of the 


478. Bond, and it was argued, That tho' one Executor 


5 holy may give a Thing which he had in Poſſeſſion, or 
46. 3 . . 
may releaſe a Debt, and it ſhall bind the Survi- 
vor, becauſe theſe are Things executed, and no- 

thing remains for the other, yet by the Delivery 

of a Bond, the Debt itſelf (which is a Thing in 

2 remains, and by Conſequence there is a 
Remedy for the Deed, eſpecially ſince it was 

given up to a Stranger, and not to the Debtor 
himſelf; but it was adjudged, that the Action 

did not lie; for tis agreed, That one rr 

TTT. 4-4. 43% > i bi „ 4:4 1-0 0000 
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Waſte done by his Companion, and that the Act 
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might have releaſed the Debt, and if fo, he 


may diſpoſe the very Deed by which the Debt 
js created. e fe oat ne ccc 
My Lord Rolls in reporting this Caſe; tells us, 
That by the Delivery of the Bond, the Debt did 
not paſs, but the Paper, and therefore this Action 
would not lie; which is ſo thin a Reaſon, that it 
deſerves no Anſwer. . : | EET TT 
(J.) But in ſome Caſes the Ac of one ſhall not bind 
or be good againſt the LI. 
. Three Executors, one of them waſtes the Hazthorn 
Goods to a great Value, and died, an Action of 8 
Debt was brought againſt the Survivors, who Cr. Eliz. 
plead plene adminiſtraverunt, and the Jury found 328. 
that the dead Co- Executor had wafted the Goods, 


* 


and that the Defendants had Goods of the Teſta- 


tor to the Value only of 161. and adjudged, 
That they ſhall be charged with that and no 
more; for one Executor fthall not anſwer the 


cf one ſhall charge the other no farther than Arilw. 2. 
what he actually hath of the Teſtators, but not z © © 
de Bonis Propriis. | E CO | 
One cannot compel his Companion to accompt; 1 Sid. 33- 
this was Serjeant Maynard's Opinion, and the 
Reaſon may be, becauſe both are poſſeſſed of the 
whole Eſtate; but Mr. Siderfin, who reports the 
Caſe, put a Quare to it, and compares it to the 
Cafe of Jointenants, where one may compel the 
ther to accompt in Chancery; but the Caſes are 
not parallel; becauſe, tho' the ſurviving: Jointe- 
nant is entitled to the whole, yet, whilſt they 
ae living, each of them is entitled to a Moiety, 
ind for that Reaſon he may compel his Compa- 
uon to accompt; but Co-Executors, whilſt living, 
de not entitled to Moieties, but to the whole, | 
nleſs they are made reſiduary Legatees, and in Antear62, 
ich Caſe, if one dies Inteſtate, his Adminiſtra- 
a | 8 tor 


2 


4 


0 AA © 
tor ſhall have a Moiety of the Surplus after Debt 


and Legacies paid, becauſe the Teſtator intended 


to both an equal Share, and that Intention will 
prevent the Survivorſhip. _ 
(6.) If any of the Co-Executors ſhould die pending 
an Action in which they are Plaintiffs, it ſhall abate, 
tho be ſo dying was before ſevered for bis Non-appear- 


ance on a Summons ; the Law is the ſame if one dies 


| 2 H. 4. 18. 


where they are Defendants. 

There is an old Year-Book which makes 
ſome Difference in this Matter as to the Actions 
brought; for if tis in Detinue againſt two, the 
Death of one ſhall abate the Writ, but not in 


_ Treſpaſs. 


Dyer 160, 
B. 


(7.) As to the Power of one who hath proved the 


Will, and of the reſt who refuſe, it hath formerly 


been held, That if he who proved the Will had 


made his Executor, and died, ſuch Executor was 


become the ſole Executor of the firſt Teſtator, 
for the Power of the other Co-Executors was de- 
termin'd by the Death of their Companion; but 
that it had been otherwiſe if they had all proved 


the Will. | 


My Lord Dyer, who reports this Caſe, puts a 
Quaære to it; for it ſeems the Law was not clear 


In this Point at that Time, and it hath ſince been 


Pawlett 
ver ſiis 
Freak, 
Harcdres 
111. 


reſolved to the contrary. 
ff. Several Executors were made, one of them 


proved the Will, and the reſt refuſed, he who 
proved it died Inteſtate, and another Perſon took 


out Adminiſtration, which was adjudged wrong; 


for the proving the Will by one made them all 


Executors, and that no other Perſon can admr 


niſter during their Lives, and becauſe it did not 


appear that thoſe who refuſed were dead, there- 
fore the Bill was diſmiſſed. | 


And 


all 


ele- 


Co-Exetutors. 
And that they are all Executors notwithſtand- 


ing their Refuſal, appears by Henſlow's Caſe, (viz.) Henflow's 
Debt was brought againſt Co-Executors, one of Caſt, 
them refuſed before the Ordinary, and the reſt * 


proved the Will; he who refuſed may adminiſter 
when he will, and therefore they who proved it 
onght to name him in every Action; but if they 
all refuſe, and the Ordinary commit Adminiſtra- 
tion to another, then tis too late, for in ſuch 
Caſe they cannot prove the Will afterwards. 
Robert made his Brother William F xecutor, and 
died; afterwards William made his Wife Lucy and 
one Todd, joint Executors, and died; Lucy alone 
proved the Will, and ſhe made two Executors, and 
died; then Todd renounced the Executorihip to 
Villiam, and thereupon Adminiſtration of the 
Goods of Robert the firſt Teſtator was granted to 
the Defendant , but the Executors of Lay inſiſt- 
ing that it ought to be granted to them, it was 
decreed by the Delegates, That Todd being joint 
Executor with Lucy, and ſurviving her, the ſole 
Right to the Executorſhip of their Teſtator Wil- 
ham did ſurvive to him, tho' he never acted as 


Executor; that this Right could not be diveſted, 


but by an aqua) Renunciation. and then, and 
not before hoth their Teftator William, and alſo 
Robert his Teſtator are dead Inteſtate; and if fo, 
then the Ordinary might grant Adminiſtration - 
to the Defendant ; And the Common Lawyers 
held, that if one Executor renounces before the 
Ordinary, and the other proves the Will, yet 


at Common Law; he who renounces may at any 


Time come in and adminiſter; and the' he never 
acted whilſt his Companion was living, yet after 


dis Death, he ſhall be preferr'd before any other Bae 
Frecutor made by his Co-Fxecntor + but the Ci » 


riliane, That a Renunciation is peremptory b 
the Civil Law. | * * 9 


Decreed 


1723 cCommiſſary. 


Decreed by Lord Chancellor Harcourt, that 


where there are Co-Executors, one alone may 


give a Diſcharge, and the joining of the other 


in the Receipt is not material; but that if they 
join in the Receipt, and one alone receives the 
Money, each who joins is liable to the whole as 
to Creditors, who are to have the utmoſt Benefit 
of the Law ; but not as to Legatees, or as to 
thoſe who claim any Diſtribution who have no 


& 4-0 


ſubſtantial Part is to be conſider'd, (i. e.) he who 


actually 'recerv'd the Money. and that ought to 


be regarded in Conſcience, fo as to charge him 
Churchill and not the other, who never received any Part 
_— of it, nor the joining in the Receipt which is on- 
Hopſon, 1 if; Ms 7 ON a 8 
Salk. 318. IF Matter n e | 
cCommiſſary. 


IE is called by the Canoniſts offcialis foraneus 
| becauſe he exerciſes Spiritual Juriſdiction 
in thoſe Places of the Dioceſe which are fartheſt 

diſtant from the Cathedral, and from whence the 
Chancellor cannot call the People to his Conſiſto- 
ry Court there, without great Trouble; 


But he is to ſupply the Juriſdiction of the Bi- 
ſhop in thoſe remote Places of his Dioceſe which 


are only peculiar to him, and not ſubje& to the 


Juriſdiction of the Archdeacon; for where they 
have a Juriſdietion either by Preſcription or Con 


poſition within their Archdeaconries, as in moſt 
Places they have, it may be inconvenient for the 
Biſhop to appoint a Commiſſary there, eſpecially 
ſince his takes Reſtitution Money yearly of his 
Archdeacons pro exteriore juriſdictione. See more 
under this Title in the Rights of the Clergy. 


other Remedy but in Equity; ſo as to them the 


Compounding 


Compos mentis vel non. 


— 
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: 0 Compounding 4 Debt. e 


THE Law will not ſuffer an Executor or Ad- 
miniſtrator to compound the Debts of the 


Teſtator to the Diſadvantage of any of his Cre- 


ditors or others. 


And if he is indebted to one in 40 J. and to 
another in 3ol. and dies, leaving not ſufficient to 
pay more than the 401, and the Adminiſtrator 


agrees with the 4.04. Creditor to pay him 1ol. 


inſtead of the whole Debt, and having paid him 
that 101: took an Acquittance for the whole gol. 


yet that was not ſufficient to bar the 30 l. Credi- 


tor, infomuch that the remaining 30 l. was held 
to be Aſſets in his Handles. 

So where Debt was brought againſt an Admi- 
niſtrator, he pleaded ſeveral Judgments obtained 
againſt him; the Plaintiff replied, That one 
was by Covin, and that the other had accepted 
a Compoſition for his Judgment, and that the 
Defendant had delayed to take a Releaſe. This 


Turner's. 


Caſe, 8 


Rep. 132. 


was held a good Replication; for the — 


to his own Uſe what remained above and beyo 


the Compoſition, and his delaying to take a Re- 


leaſe, was againſt the Office and Duty of an 

Executor, and that nothing ſhall be accounted to 

be alminiſter'd by him, but ſo much as he paid 

by Compoſition. . 1 
Common, See Tenants in Common. 


Compos mentis vel non. 


'T15S requiſite to the making a good Will, 
That the Teſtator be Compos mentis at that 

fry Time, that is, he ought to have a reaſona- 
ble Memory and Underſtanding to diſpoſe his 
5 | Eſtate 


1794 Compos mentis vel non. 
Eſtate; and 'tis not ſufficient for him to have 

Moor 760. ſo much Knowledge as to make a poſit ve Anſwer 
to a plain Queſtion, or to make one ſenſible An- 

FE ſwer where many Queſtions are aſk'd; but he 
ne ought to have Judgment and Diſcretion to diftin- 
ters Caſe, guiſn between Things and Perſons, which re. 
6 Rep. 23. Quires both a ſound and perfect Memory, and a 


241K. 52. reaſonable Underſtanding, and if this is wanting, 
ec, the Willis void. ö 


my "26 My Lord Coke in * Beverly's Caſe, tells us how 
Winche- many Sorts of Men are Non Compos mentis. 


ſter denied 


dp 2 J. (1 y An Ideot a Nativitate, or a natural 


P:rtridge's 001. | : | 

Caſes (.) One who was of perfect Memory, but by 
* 4 Rep. the Viſitation of God hath loſt it, as a Mad- 
PI man. | | 
(3.) A Lunatick who hath ſometimes lucid In 

tervals, and at other Times is Non Compos. 
(4.) A drunken Man, who in his Drink is Non 

Compos. | 5 | 


And as to Acts done by the two firſt of theſe 

Mien, they ſhall not bind them; for an [det 
and a Madman cannot make any Will to diſpoſe 
either their Lands or Eſtate, but a Lunatick 
may during the Time of his lucid Intervals; be. 
cauſe at ſuch Time he may have animum Teftand;, 
which is the moſt conſiderable Circumſtance 
to the making a good Will, and tis a Circum 
ſtance which muſt be proved by Witneſſes, as his 
Words, Actions, and Manner of Bebaviour at that 
Time, for by ſuch outward Acts the Intention 
may be known. | 


Condition 


itim he Executor in the other may take Advantage 


Conditions in Mill.. 


Onditions are Reſtrictions annexed to Mens 
Acts, qualifying or ſuſpending the ſame, 
and making them uncertain, whether they ſhall 
take Effect or not, and they differ from Limitati- 
ons, for thoſe are the Bounds or Compaſs of an E- 
ſtate, or the Time how long it ſhall continue, but 
in many Caſes Conditions have ſo near a Reſem- 
blance to Limitations, that tis difficult to diſtin- 
iſn one from the other. „ | 
The Teſtator having three Daughters deviſed 
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his Lands to his Wife for Life; and that after 


her Deceaſe, his Executors ſhould receive the Pro- 


fits, till the Sum of 900 l. was received for the 


Preferment of his Daughters; and after the 900 l. 


received, then the Lands to remain to his right . genhuſt 
Heir Male; and if bis Heir Male ſhall diſturb verſu 
his Executors in receiving the Profits, then his Carter, 

Eſtate ſhall ceaſe, and the Lands ſhall be divid- * 7 Le- 


ed amongſt his Daughters then living; one /. R. 


Leaſe to the Plaintiff, who brought an Ejectment 


zainſt the Daughter, but Judgment was given a- 


gainſt him. 
By the Civil Law Conditions are branched out 
into a Multitude of Diviſions, and Sub-diviſions, 
they are likewiſe divided by our Law, but I in- 
tending to confine my ſelf to ſuch only which I 
have found in Wills, and ſhall not mention any 
a thoſe Diviſions. 

Firſt then I ſhall obſerve, That the Law al- 
bus conditional Deviſes, as well of Lands as of 


ods, and that if the Condition is not perform- 


, that the Heir in cre Cale my enter, ard 


of 


Hob. 34. 
was found to be his Heir Male, who made a 
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blk it; as if I deviſe Lands to R. B. and his Heirs, 

on Condition that he pay to R. N. 20 l. if the Mo- 
ney is not paid, the Eſtate to R. B. is determined, 
and the Heir may enter for the Forfeiture; but 
if the Deviſe had been to the Heir at Lay 
himſelf, with ſuch a Condition annexed to his 
Eſtate, the Condition had been idle and void; 
becauſe, if it had been broken, no body could 
| — for the Heir could not enter upon him- 

- | 4 1 N F $a ++ +43 5 | 

So where the Deviſe was, That if R. B. pay 
my Executors 50 J. then he ſhall have my Lands 
to him and his Heirs; this is a good Deviſe, and 
ſhall take Effect immediately after the Contin- 
gency happens, that is, as ſoon as he pays the 
50 l. and the Heir at Law ſhall have it in the 

mean time. „„ in 
The Law is the ſame in Relation to Chattels, 
Cix.) the Executor ſhall keep the Thing till the 
Condition 1s performed, and it tis broken, he ſhall 

take Advantage of it. 

And becauſe theſe Conditions put Reſtraints up- 
on Mens Acts, therefore they ought to be taken 
| ſtrictly; *tis true, there is a Caſe to the contrary, 
Cole verſus (vix.) a Leaſe was made of Lands for a Term of 
Taunton, Years, upon Condition, That if he demiſed it for 
Golds 184. more than one Year, that the Leſſor and his Hers 
might enter; and he deviſed it by his Will to his 
Son; this was adjudged a Breach of the Condition, 
tho it was not within the Letter of it; but about 
20 Years before there was a contrary Judgment, 
Dyer 45. as reported by my Lord Dyer: . A Leaſe for 
Years was made on Condition, That the Leſſee 

ſhould not alien it to R. B. and he ſold it to / N. 

who ſold it to R. B. this was held to be no Breach 

of the Condition, becauſe it ought to be taken 


Til | 
_”—_ 7. | 1 ſhall} 


— - —— 


| ter for a Condition broken. 
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I ſhall now proceed to ſhew, | 
(1.) What Words make a Condition in a Will. 
(2.) And what not. e 
(3.) V bat ſhall not be a Condition precedent. 
(a.) What ſhall be Condition ſubſequent. 


(.) Fhat ſhall be a void Condition. 


(6.) Conditions which defeat an Eſtate. 
(J.) hat ſhall be a Condition, and not a Limitation. 
(8.) Fhere the Heir, or he in Remainder, ſhall en- 


(9. And where he ſhall not enter. 


(1.) As to the Words which make a Condition in a 
Vill, they are various, and they are as follow: | 

. The Teſtator being ſeiſed in Fee, and ha- Crickm:re - 
ving two Daughters, deviſed his Land to his ee, 8 
eldeſt Daughter and her Heirs, That ſhe pay to her C. gliz, 
youngeſt Siſter yearly, 30 J. this is a Condition, x 46, 
and tor Non-payment the youngeſt Siſter may Leon 174. 
enter into a Moiety, for otherwiſe ſhe hath no 1 
Remedy for the Annuity. f | + Wa rd 

This Cafe is cited in * Bullen's Caſe, and the Re- verſus 


porter tells us, that the eldeſt Siſter ſhould have all Browning 


the Land *till Default of Payment, &'c. and then Cs 
the youngeſt ſhould have a Moiety by Way of Li- #Golus 34 
mtation, which muſt be a Miſtake. 

If the Deviſe had been paying to her younger co. Litt. 
diſter 301. or ea Tatentione, that ſhe pay her ſo 236. B. 
much, it had been a Condition, for generally the 
Word Paying makes a Condition in a Will. 

But it hath been a Queſtion, whether 'tis not 
qulify'd by a Clauſe of Diſtreſs, viz. there was 
a Deviſe of Houſes in London, upon Condition, Dyer 348 
that the Neviſee pay yearly a certain Rent iſſu- 
ing out of the Premiſſes to his Wife for Life; and 
I the Rent ſhould be arrear for ſix Weeks, that 
then ſhe might diſtrein : The Rent was arrear, and 
the Her of the Teſtator enter'd for a Breach of 

| =: the 
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the Condition, and it was adjudged lawful, and 
that the Clauſe of Diſtreſs had not qualified that 
Condition which was annexed to the Eſtate, but 
that it was determin'd upon the Breach thereof. 

'Tis to be obſerved, that there was an expreſs 
Condition in the Caſe beforementioned; and that 

Lane 58. if it had been a Condition by Implication, then the | 
| Clauſe of Diftreſs would have taken away the | 
Force of ſuch a Condition, and have made the t 

| Word Paying to be no Condition. F 

. As for Inſtance, a Deviſe to R. B. for Lile, 

ver ſius paying to W. N. the annual Rent of 61. half year- 6 

Beale, nt and if *tis behind, that then the Lord may 0 

Nl diſtrein; this is no Condition, becauſe the Claus n 

411. of Diſtreſs limited for Non- Payment, &c. quali- 
fies the Force of the Word Faying, which otherwiſe 


| would have made a Condition. e 
Michel! ( 2.) The Words following do not make a Condition. 
1 U | | Leaſe for Years, with a Clauſe of Entry tor 

o Non-payment of Rent, and ſeveral other Cove- 
nants on the Part of the Leſſee; afterwards the 
the Leſſor deviſed that the Leſſee ſhould have 

the Lands for 31 Tears (accounting the firſt 
ears not expired as Parcel) yeilding the like 

Rent, and under ſuch Covenants as in the former 
| Leaſe, and by the ſame Will deviſed the Inherr 

tance to another; the Queſtion was, Whether the 
Deviſee ſhould hold over the Land for the Term 

Increaſed, as he held it before; or if the Law 

ſhall conſtrue the Words of the Will to be a 

Condition: Adjudged that the Words cannot make 

it a Condition, for a Condition is a Thing odious 

in the Law, which ſhall not be created without 
ſufficient Words. I 

Gibbons . Deviſe in Fee to Huſband and Wife, uo 
wo i, Was the Daughter of the Teſtator, upon Condition, 
wit hat within 10 Years, they ſhould give as much 
Moor 594. Land as was worth 1001. per Annum to R. B. jol 
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if they fail, the Eſtate deviſed to them ſhall ceaſe, 
and then he gave the ſame to his Executors and 
their Heirs upon Truft, That they ſhould ſtand 
ſeiſed thereof to the ſame Uſes : The Huſband 
within the 10 Years, made a defective Convey- 
ance of Land to that Value, which was perfected 
E after 10 Years; adjudg'd, That the Executors 
| might enter, and take the Lands by Virtue of 
| this Deviſe, and that the Words Upon Truft do 
not make a Condition annexed to their Eſtate. 
So where the Teſtator deviſed his Lands in Fee, 
h upon Truſt and Confidence, That the Deviſee ſhould 
out of the Profits, build a Free School, and pay ſo 
„much Money to the Maſter, and ſo much to the 
| Uſher; the Profits were diverted to another Uſe, 
e and no School built; adjudg'd, this is no Condi- 
tion, of which the Heir might take any Advantage 


Mt. upon the Breach thereof, for it was an expreſs 

or I. and Confidence. : A 

e. And this ſeems agreeable to former Reſolutions 

he in the like Caſes. „„ ns 

ve As where the Deviſe was to his Wife for 30 Bobert 


cit ears, to the Intents and Purpoſes following, (viz.) verſus 

ke Lill, that ſhe out of the Profits pay yearly 30 J. to Spenſer, 
ner K. B. during the Term, whom he appointed to — 
err pay ſome Legacies, and that ſhe ſhould be bound“ . 
the to the ſaid R B. to perform the Will: The Wife 

erm paid the Eegacies when ſhe ſhould have paid the 
Money to R. B. to pay it over to the Legatees, 

e 2 WF and therefore the Heir enter d for the Condition 

broken; but adjudg'd, this was no Condition, but 

1015 BY Declaration of his Intent, for to what Purpoſe 

hout i mould the Wife be bound to perform the Will, if 


this was not a Condition 3 | | 
who Deviſe of an Annuity of 51. to his Son to- 
uon, yards bis Education and bringing up in Learning. This 
s not a Condition, for it he is not bred up in 
andi Lemming, he ſhall have the Annuity z becauſe 
1 „„ the 
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the Words Towards his Education, ſhew the Intent 
of the Teſtator, and the Conſideration of the 

Payment of the Money; for he muſt neceſſarily 
know, that 5 1. per Annum was not ſufficient to 
maintain a Scholar in Learning. : 

| (3.) An expreſs Condition is divided into that which 

s precedent and ſubſequent. 

Tre A precedent Condition is ſuch as muſt be fulfilled 
1 1 before the Eſtate can veſt or take any Effect; as 
i Lord Where the Deviſe is, that if R. B. pay 50l. at 
| Falkland, Michaelmas next, after the Teſtator's Death, he 

Tit. Wills. ſhall have his Lands; or if he deviſe Lands to 

him for a certain Term of Years, provided, that 
if he pay 50 l. to V. N. at Micbaelmas, as afore- 
faid, then he to have the Land to him and his 
Heirs; in theſe Caſes, the Condition muſt be 
performed before the Eſtate is acquired, and 
therefore, theſe and ſuch like are called Condi. 
tions precedent or executed, becauſe they go be- 
cv and muſt be executed, or the Eftate cannot 
veſt. | | | 
And becauſe there have been many Queſtions 
concerning Conditions of this Nature, I having , ( 
ſhewed what is a precedent Condition, it may be ef 


0 


= 


neceſſary in the next Place, to give one Inſtance, 1 

what is not ſuch a Condition in a Will, which I ben 

| would have been one in a Grant. ; whi 
Jennings . Deviſe of a Term for Years to V. and if bis 2 
* Pie ſuffer him to enjoy it three Tears, then ſhe ſhall othe 
1 have all his Goods as Executrix, but if ſhe di- mY 
xLeonz2g, ſturb him, then he made R. B. his Executor; 1 vo 


 adjudg'd, that ſhe is Executrix immediately and 
within the three Years, for this being in the Caſe i 

of a Will, ſnall not be a Condition precedent, 4 and \ 
it would have been in a Grant, and ſo no E It: 
ſtate would ariſe 'till the Condition be per- n 
formed; but 'tis a Condition to abridge the At 


Power of the Wife to be Executrix to * 
| | a, 
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band, if ſhe did not perform that Part of his | 


Will. EE 
(4.) 4 Condition ſubſequent, is when the Eſtate is exe- | 
cuted, but the Continuance of ſuch Eftate dependeth 
upon the Breach or Performance of the Condition; and 
becauſe it followeth the Execution of the Eſtate, 
therefore 'tis call'd Subſequent or Executory, (viz.) 
The Eſtate is veſted, but to be diveſted again 
upon Breach of the Condition; as for Inſtance, 
a Deviſe for a Term of Years to R. B. upon 
Condition, that he pay 20 l. to V NM. at Michael- 
nas next, after the Death of the Teſtator, other- 
wiſe the Deviſe to him ſhall be void, c. in 
this Caſe, by the Performance of the Condition the 
Term will be kept and enjoy d by R. B. otherwiſe 
not. | En = | 
So a Deviſe to his Son and his Heirs, i be fhall Edwards 
live to 21, provided, if he die before 21, Remain- — 4 
der over; adjudged, this was a Condition ſubſequent, — 
and that the Eſtate in Fee veſted in the don im- ö 
mediately upon the Death of his Father, to be 
diveſted, if he did not live to 21. + 
(5): In many Caſes, Conditions have been adjudged to 
be feigned and void. | | 
The Civil-Law diſtinguiſhes betweeen Condi- 
tions which relate to the Legatory, and thoſe 
which depend on the Teſtator himſelf; the Breach 
of the one makes the Legacy void, but not of the 
other: As for Inſtance, the Words of the Will 
were, viz, I deviſe 100 l. to R. B. If he doth 
what I appoint in my Codicil, and he appoints. 
him nothing, the Deviſe is good, and the Con- c 
dition annexed to it, ſhall be taken to be feigned 
and void. | 
It ſhall be void likewiſe where the Teſtator pyer 33. 
parts with all his Intereſt, and then deviſes it o- 
er. As where he deviſed, that the Prior and 
(ment of St. Bartholomew, and their Succeſſors, 
W ſnould 
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Conditions in Wills. 
fhould have his Lands ſo as they pay Tearly to the 
Dean and Chapter of St. Paul's fifteen Marks, and 
i; they fail, then their Eſtate ſhall ceaſe, and the Dean 
and Chapter and their Succeſſors ſhall have the 
Land. This was adjudged a void Condition, 
| becauſe by the Deviſe to the Prior and Convent, 
and to their Succeſlors, the Teftator had parted 
with his whole Intereſt and Eſtate which he had 


in the Lands, therefore he could not deviſe over 
upon a Condition; for if it ſhould be a Condi- 


tion, the Dean and Chapter could not enter for 
the Non- performance, but the Heir at Law, and 
that would be to defeat the Will. 


But now tis common to limit a Fee after a Fee, 


upon a Contingency, which is call'd an Executory 
Deviſe. | 


Dyer 74 Conditions alſo which reſtrain the Authority 


1 Lutw, 
797. 


Spittlever- As where the Teſtator being ſeiſed in Fee, 


8 deviſed Part of his Lands to his eldeſt Son in 


Moor 271. 


2Leon3s 


See 2 Leon leaſe the ſame, before they 


$82, Larg 
Caſe, 


made a Leaſe of it before he was thirty Tears old, =w 


given by a former Part of the Will, are void ; as 
it a Man makes two Executors, provided that one 
of __ ſhall not adminiſter his Goods, this is 
void. 1 
So where there is a Deviſe to the Heir at Lav, 
provided, he pay to R. B. 1091. *tis a void Con- 
dition, becauſe there is no Perſon to take Advan- 
tage of it if broken. ts | 
' (6.) There are likewiſe ſome Conditions which defeat 
an Eſtate. . 


Tail, and another Part to his youngeſt Son in 
Tail, proviſo, that if any of his Children alien o- 

hall attain to the Age of 30 
*s Tears, that then the other ſhall enter: But as ti 
reported by Owen, that then the other ſhall have 
the Eſtate, but did not limit any Eſtate in par. 
ticular. The eldeſt Son enter'd in his Part, ard 


Ex 
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Conditions in Mill. 


the youngeſt Son enter d upon him, and ſold it, 


183 


before he was 30. But Serjeant Moor tells us, he 
only made a Leaſe of it; and thereupon, the eld- 


eſt Son enter'd ag in: Serjeant Moor makes a 
Ouere whether he could lawlully enter; but tis 


reſolv'd in Owen and Leonard, that he could not, 


becauſe the Proviſo extended only to the immedi- 
ate Eſtate deviſed, and not upon any new Eſtate 


which might ariſe upon the Breach of the ſaid Pro- 


viſo or Condition ; and theretore, when the young- 
er Brother had enter'd for the Breach of the Con- 
dition, the Land was diſcharged of it; for other- 
wiſe it would go and come from one to another 
upon every Alienation in Ifnitum. | | 

The Father having 3 Sons, and being ſeiſ. 
ed in Fee of Lands, deviſed Part of them to 
his Wife for Lite, upon Condition that ſhe ſhould 
educate his Children in Learning end good Man- 
ners; Remainder to his youngeſt Son, in Tail, 
and died; the Reverſion of that Part thus devi- 
ſed, came to his eldeſt Son, and the Condition 
was broken, adjudg'd, this was not a Limitation, 
becauſe there were expreſs Words of Condition 
in the W1!l, but that the Deviſe-over in Remain- 


3 Mar. 
Dyer. Dr. 
Butt'sCaſe. 


der, had deſtroyed this Condition; for if it had 


not, then the Heir muſt hive enterd to defear 
the Eſtate to the Wife, for he is to take Advan- 
tage of a Condition broken ; but in this Caſe, he 
could not defeat the Eſtate for Life, without de- 


lating the Remainder; therefore, by limiting 


5 Remainder over, the Condition was deſtroy- 

(7.) Conditions which qualifie or ſuſpend the Eſtate to 
vhich they are annexed, and which are not Limitations 
to deter mine it vbolly, are as follow: 


. The * Teſtator being ſeiſed of Copyhold “ Curtis 


. V' oolver- 
42 751 WO 
2 Cro. 55 


Lands deſcendable in Burrongh-Evgli/h,and having 3 Ju" 
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Conditions in Wills. : 
Sons, deviſed it to his ſecond Son in Fee, upon Con- 
dition to pay each of bis Daugbters 20 l. at their reſpe.. 
Five Ages of 21; the Son was admitted; but did 
not pay the Legacies; adjudg'd, That this was 
not a Limitation of his Eſtate, ſo as to make it go 
„tothe younger Brother, who was inheritable by 
the Cuſtom; but 'tis a Condition, and the elder 
Brother ſhall enter for the Breach thereof. Tis 
true, if the Deviſe had been to the elder Brother f 
upon the ſame Condition, then it would hare 7 
been a Limitation and not a Condition, becauſe if t 
it ſhould be expounded to be in a Condition, 'tis 
nothing; for it deſcends on the eldeſt Son, and fo b 
A 
c 


he is not obliged to perform it. 

| Parker's Deviſe to his Wife and her Heirs, upon 

_ Condition, that ſhe, by the Advice of Council, 

3 | ſhould aſſign the fame in ſome convenient Time tl 
to certain charitable Uſes, which in Truth, 1 
were prohibited by the Statute 32 Hen. 8. ad- 
judged, that tho' the Uſes were prohibited by Ni 
the Statute, yet if the Condition be nor perform- to 
ed, ſhe ſhall forfeit her Eſtate, becauſe thoſe U- H 


Allen v. Deviſe of his Lands to his Grandaughter Am 
ſu Ri Harriſon, if bis Son. Thomas Hiblin, have no Iſſue 


time of the Wife, and Ann and Elizabeth were 
his Siſters and Coheirs; adjudg'd, that this was 
a Conditional Deviſe to Ann Harriſon, and that ſhe 
took nothing till the Contingency happened: 
But the Lord Chief Juſtice Saunders, who reports 
the ſame Caſe, tells us, that the Matter in Law 
did not come in Queſtion, for it appear'd by the 
Record, that Ann Harriſon had Priority of Pole 


Conditions in Wills. 

ſion, and there was no Manner of Title found for 
the Defendants; for it was found, that they were 
Siſters and Coheirs to Richard, that was not to the 


Purpoſe, becauſe it was not found, that they 
were Heirs to the Teſtator; for admitting it to be 


in Eſtate Tail- Male in Thomas Hiblin, it was 


now ſpent. 
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So where the Teſtator Aa his Land to ano- Skrinever- 


ther in Tail, upon Condition that be ſhould not alien 


it; and if he died without Iſſue, Remainder over 


the Lands, yet the remainder Man could not enter, 


becauſe this was a Condition, and not a Limitation 
of his Eſtate, and therefore the Heir at Law muſt © 


enter. IE» | IR 

(8.) And now it may be neceſſary to ſhew where 
the Heir may enter for a Condition broken, and where 
not. | | | 1 | 

'Tis generally true, where a Condition is an- 
nerd to an Eſtate by the laſt Will of the Teſta- 
tor, and that Condition is afterwards broken, the 
Heir at Law ſhall enter and take Advantage of 
it, becauſe by the Deviſe he hath receiv'dan Inju- 
ry in that which would have deſcended to him, 
if there had been no ſuch Will. 


The firſt Caſe that I find in the Books of this wages © © 
Nature, is not reſolv'd; it was thus, viz. the verſus 
Teſtator owed 500 J. on Bond, and deviſed his Wilford, _ 


ſus Bond, 
Roll. Avr. 


4 2 27 12. 
to another in Fee; afterwards the Diviſee ſold * 


Lands to his Sons in Fee, upon Condition, that if ann 


they did not pay the Debt, then he deviſed the 
lame to one Wilford, and his Heirs, who was their 
Uncle, upon Condition, that he pay the ſaid 500 l. 
The Money was not paid by the Sons; the Uncle 
made his Executors, and died, and the Money be- 
ng ſtill unpaid, the Queſtion was, If the Heir of 
the Uncle might enter, and perform the Condi- 
non? It was not reſolyd. 8 1 


— 


—_—: Conditions in Wills. 
Randall The Teſtator having made a Feoffment in 
verſ's Fee to the Uſe of himſelf, and his Heirs, 4» 
xLeon98, 9 21 Hen. 8. deviſed his Lands to his youngeſt 

Sion, in Tail; Remaider to his eldeſt Son in Fee, 
upon Condition, that if his ſaid youngeſt Son, 
or any of his Iſſue, ſhould diſcontinue or alien 

his Eſtate, that then the Deviſe to him and them 
ſhould be void; the youngeſt Son made a Leaſe 
for Lives, according to the Statute 32 Hen 8. then 
he levied a Fine to the Uſe of himſelf and his 
Wife, and to the Heirs Male of their two Bodies, 
Remainder to the right Heirs of the Teſtator ; 
adjudged, that by this Will, the Condition was 
annexed to the Uſe of the Eſtate, and by the 
Statute, it was now transferr'd to the Poſſeſſion, 
and by Conſequence, this Condition was alſo an- 
nexed to that, and that it was now broken by 
this Alienation; for it may be that th's youngeſt 
Son had Iſſue by a former Wife, which Iſſue 
would be barrd by this Fine, contrary to the 
Intent of the Teſtator; therefore the elder Bro- 

ther may enter, Ln 
And ſince; it hath been ſeveral Times ad- 
judged, and fo is the Law that the Heir may 

| enter. | 

Fox verſus . A Deviſe of Lands for Years Reddendum 
Catlyn, & ſolvend, to another 20 s. yearly at Michat 
1 Eliz. nat, the Money was not paid; adjudged, this was 
Us 1 a Condition, and that for the Breach, the Her 
might lawfully enter. : | tp 
So where the Deviſe was of Lands to his V ite 
Warren's for Life, upon Condition that ſhe would educate bis Sm 
4 at School, at her own Charge, and inſtruct him in 
Dy*1127- the Truth and good Manners until he came of 

Age; and after the Death of his Wife, he dev! 
fed the ſaid Lands to his ſecond Son in Tail, Re 
verſion in Fee to his own right Heirs: The Wife 


did not perform the Condition, the eldeſt . 
ET IT entr 
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conditions in Wills. 


the Breach ot the Condition, to which her Eſtate 
fir Life was annexed, that Eſtate was deter- 


entred after he was of Age (living his Mother) | 
and adjudg'd, that his Entry was lawful : For by 


mined, and the Heir ſhall take Advantage of it, 


but he ſhall have it only during the Life of the 
Wife; for the Remainder to the younger Son, is 


not deſtroyed by this Entry, becauſe tis created 
by a Will which makes it good, though the par- 
ticular Eſtate for Life was not good, but upon a 
Condition to be performed. 


So where the Teſtator deviſed a Term to a $1yer ver- 
Perſon, upon Condition that if ſhe long Iiv'd, and kept ſus Hardy, 
berſelf a Widow, and dwelt upon the Premiſſes ; here Roll. Abr. 


the Words make it an expreſs Condition, and the 


Intention of the Teſtator is certain; ſo that. the 
Leaſe ſhall not determine upon the Death of the 
Deviſee. FP, | 


11. 


The Teſtator having made a Leaſe of his Trebein 


Lands for Years rendring Rent, deviſed the Re. verſus _ 
verſion to B. B. in Fee, and by his Will declar- Cleybroke, 


ed his Intention was, that his Executors ſhould 
have the Land during the Leaſe, upon Condition, 
that they enter into Bond to pay 341. per An- 


mm during the Term; the Bond to be made with- 


in 6 Months after his Death, to the ſaid B. B. by 
the Advice of his Overſcers. After his Death, 
the Executors ſhew the Will to the Overſeers, 
but they adviſed no Bond, and none was given 


by the Executors; adjudged, that this was a Con- 


ation, by which the Reverſion was veſted in the 


Fxecutors, but that it was in B. B. till it was 


performed ; which not being done within the 
the Time limited, B. B. in Reverſion, ſhall have 
the Rent. | . 
(.) Where he may not enter. See the Caſe of Ho- 
bert and Spencer antea. e 

= I ſhall 


Finch 69. 


; : 


» 


u, Hill, 
Cro. Eliz. 


228. 


Leon 152. 


Gage ver ſus⸗ 
R uſſel, 
aVent. 352 


for Life was not determined. 


conditions in Mills. 


I ſhall conclude this Title with a remarkable 


Caſe, but not relating to any of the Diviſions be. 
forementioned. „ 5 
[. The Teſtator being ſeiſed in Fee of a Houſe 
in Corubill, deviſed it to his Wife for Life, Remain- 
der to his Heir in Tail, Remainder to his Brother 
in Fee, Proviſo, that if his Wife clearly depart out of 
London, and dwell in the Country, that then ſhe ſhall 
bave a Rent out of it. The Heir at Law and the 
Executor, before any Entry made by the ſaid 


Heir, releaſe to the Wife; adjudged, that this Re- 


leaſe could not enure to her Eſtate for Life, be. 
cauſe that Eſtate was determined by this Proviſo, 


before any Entry made, and then ſhe was but Te- 


nant at Sufferance; for though there are no ex- 
preſs Words to make her Eſtate void, yet this be- 


ing in a Will, is implied in the Words, That then ſb 


Hall have the Rent, which cannot be if her Eſtate 


Deviſe of Lands to her Executors to pay 5000 
out of them to ber Son, provided, that if the Fa- 
ther did not give a ſufficient Releaſe to the Exe- 
cutors of all the Goods and Chattels remaining 
in ſuch an Houſe, then this Deviſe of 5col. 
ſhould be void, as to the Son, and it ſhould go to 
her Executors : The Teſtatrix died; a Releaſe was 
tendered to the Father, but he refus'd to execute 
it; the Son exhihited a Bill againſt the Father, 
and the Executors, for this 5ool. and to compel} 
the Father to releaſe ; the Lord Chancellor Finch de- 


creed the 500 l. to be paid to the Son, though the 


Executors inſiſted by their Anſwer, to have it as 

forfeited to them, upon the Refuſal of the Father 

to execute the Releafe; for the Chancellor ſaid, 

that it was a ſtanding Rule in Equity, that a For- 

feiture ſhould not bind, where the Thing right be 
0 


done afterwards, or a Compenſation made 1 not 
| | | — 


0 ofts. 
doing it ; unleſs where there was a Deviſe over 
to another Perſon upon the Forfeiture of the 
firſt. 5 - 
Contingent. See Remainder and Executory Deviſe. 
Copartners, See Forntenants. 


Coſts. 


Is regularly true, that where the Plaintiff 


ſhall be allowed his Cuffs if he recover, 
the Defendant ſhall likewiſe have his Coſts if the 
Plaintiff is nonſuited, or a Verdict againſt him, 
except *tis in the Caſes of Executors and Admini- 


frators. | 


And in ſuchCaſes, it an Executor or Adminiftrator, 


is Plaintiff, and is nonſuited, or a Verdict paſſes 


againſt him, he ſhall pay no Coffs. The Law is 
the ſame where the Action is brought again an Yel. x68. 
Executor, and the Plaintiff recovereth a Verdict; Vent. 94 
but in ſuch a Caſe, if the Plaintiff is F Nonſuited, or + Fether- 
a Verdict againſt him, the Executor Defendant ſhall on verſes 
have his Coſts, and this may be ſeen in the Ca- _ 
ſes following. Foz. 
Aſumpſitt againſt an Adminiſtrator, upon a 2vent. 296 
Promiſe of the Inteſtate; he pleaded quod ipſe non 
eſumpſit inſtead of the Inteſtate; after a Ver- 
dict a Repleader was awarded, but no Coſts of , 
ether Side. | | 5 
An Adminiſtrator brought an Action on the 
Caſe, and declar'd in the Detinet, and was nonſuit-- 
ed, but yet he Paid no Coſts, tho' he had not ſet — 
forth that the Debt was due to the Inteſtate ; for winch- 
ſince the Action was brought in the Detinet, it comb. 
ſhall be ſo intended, and that it was brought in 207. 36r- 
bis Right. og 


80 


190 A 
{ Hayworth So where an Executor brought Debt, and the 
er Defendant pleaded Non eft factum, and had a 
2Cro.229, Verdict; this was adjudged to be not within the 
361. Statute 4 Fac. by which tis enacted, That in ever 
Yel. 168. Action where the Verdict paſſeth for the Defendant, the 
Plaintiff ſhall pay Cofts ; that is, where the Plain- 

tiff ſueth in bis own Right, and not in the Right of 

another, of which he can have no certain Know- 


led ge- 


And though an Executor or Adminiſtrator may 


have ſome certain Knowledge of the Fact, yet if 
tis found againſt him, he ſhall pay no Coſts; as 
| for Inſtance, Debt on a Bond was brought by 
Jewſter an Adminiſtrator ; the Defendant pleaded Pay- 
SY ment to himſelf, and fo it was found ; there- 
1 vent. 92. bon the Defendant moved to have Coffs; but 
2Keb.679. it was denied, becauſe the Action was brought 
in Right of the Inteſtate, though the Plain- 
x tiff of his own Knowledge, had no Right of 
Peacock Action. | | N 
verſus There are many Caſes more, where Verdicts have 
Peacock, paſſed againſt Executors, who were Plaintiffs, but 
Oro. cg the Defendants could have no Coſts. 


Hurr. 78. the L . 
j * Tis true, the Caſe of Atkey and Heard was to 
verſus the contrary, viz. An Adminiſtrator brought 
. Trover for the Inteſtate's Goods, and laid the 


So, Converſion in his own Time, and the Defendant 
Jones 241. had a Verdict and his Coffs, becauſe the Converſion 
which was the Ground of the Action, was laid i 


Maſon his own Time. Rey 
verſus But in Maſon and Fackſon's Caſe long after- 
F Lev. 60. Wards, there was a contrary Judgment in the like 


Action. | 

. In Trover by an Adminiſtrator, who de- 
clared, that he was poſſeſſed of the Goods, &c. and 
loſt them, here the Action was founded on his own 
Poſſeſſion; and tho the Verdict was againſt m 
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yet he paid no Coſts, becauſe it was brought in 
Right of the Inteſtate. PS el uae e n 
Aſumpfit by an Executor for the Teſtator's Money Ea ** 
received by the Defendant to the Uſe of the Plain- ver- 
tiff; he was nonſuited, but paid no Coſts, becauſe Mocato, 


: . a - ISalk.314: 
he could not bring the Action but as Executor; 


for ſuppoſing that it was received by the Defen- _— 
dant ſince the Death of the Teſtator; yet tis not 
Aſſets in him, till recover d; tis true, in Trover 


and Converſion, in the Time of the Executor, if 45 
he is nonſuited, he ſhall pay Coſts, becauſe nge 
need not name himſelf Executor; for the Gods 


are Aſſets in his Hands, though he never recover 
them; for if an Executor will not go on to Tryal, 
according to Notice given by him for that Purpoſe, «+ 
he ſhall pay Coſts. Fa 3535 

So where the Plaintiff as Executor, declared, Bull venus 
that the Defendant was indebted to his Teſtator, Pelmer, 
and that upon Account between the Executor and 2 
the Defendant, he was found in Arrear, Nc. Upon | 
Non Aſſumpſit pleaded, the Defendant had a Ver- 
dict, but could never get his Coſts, tho? it was ob- 
jected, that the Action was founded on an Ac- 
compt between the Executor and himſelf; and 
the Reaſon was, becauſe it was upon a Duty to 
the Teſtator; and the Plaintiff had made a Ti- 
tle as Executor, and that the Money recovered 
would be Aſſets. | | X 

So likewiſe if an Executor is Plaintiff in a Writ 
F Error, and the Judgment is affirmed, he ſhall 
pay no Coſts, 58 „ 

J. There was a Judgment in Ejectment againſt 
the Inteſſate, and the Adminiſtrator brought a ragen . 
Vrit of Error, the Judgment was affirmed, and ent. 186 
though the Writ was in Dilatione Executionis, 
gp Defendant in Error could not have _ 

I | | | 


; 
* 
— 


192 Dean and Chapter. | 
Galeverſus So where there was Judgment againſ the 4d. 
— miniſtrator himſelf in the Common Pleas, and he 
4Mod.244, brought a Writ of Error, and the Judgment was 

| inſiſted, that the Defendant in Error ſhould have 

Cofts ; becauſe the bringing the Writ of Error 

was in Delay of the Judgment, and it was the 

Adminiſtrator's own Act to bring it; but it was 
adjudg'd, that he ſhould have no Coſts. 

Smith So where a Sci Fac was brought againſt an 

verſws Aminiſtratrix, who pleaded ſpecially, and upon 


Harmer | 
Cro. Elia. à Demurrer to the Plea, there was Judgment a- 
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end gainſt her; ſhe paid no Coſts. 


Jenkins But where anAſſumpſit was brought by Huſband 
end Cox and Wife as Executors, for that the Detendant be- 
— PII ing indebted to them in 201. as Executors, &c. 
x9. 18alk. for ſo much Money had and received to their Uſe; 
207). he promiſed to pay, &c. upon uon aſſumpſit, plead- 
| ed the Plaintiffs were nonſuited ; and it was ad- 
Judged, that they ſhall pay Coſts upon the Sta- 
tute 23 Hen. 8. for the Cauſe of Action did ariſe 
entirely ſince the Death of the Teſtator, (viz) 
by the Receipt of the Money to the Uſe of the 
_ Plaintiffs. OY 


Dean and Chapter. | 
| A Dean is an Fecleſiaſtical Magiſtrate preſ: 


ding over ten Prebends or Canons, he is um Adio 

der the Biſhop, but is Chief of the Chapter; I ſhal 

and theſe are to adviſe the Biſhop when the See 

is full, and to govern the Dioceſe in Time of Va WM (.) 
36 H. 8. cation, and at ſuch Time tis uſual for them to 

=} grant Adminiſtration. 

But whether the See is full or not, they ma) 

grant Leaſes, and uſually do, but ſometimes the) 

Dyer 40.5, are void; as for Inſtance, the Dean of Saliſim) ere: 

made a Leaſeof the Appropriation of Meer, to one 

Chafyn by theſe Words, viz, The Dean with the 4 | 


Debet & Detinet. | 193 
nt and Conſent of all the Chapter, bath demiſed, &c. 
As with the Seal of the Chapter, &c. Now if the 
Dean and Chapter together were Parſons Impar · 
ſonees of the Appropriation, the Leaſe is void; 
becauſe they ſhould have all joined in the Leaſe, for 
they had Power and Capacity ſo to do, and the 
Dean alone ſhould not ſign 4ſſenſu Capituli; but 
if he alone was the Parſon in Right of his Deanry 
then the Leaſe was good, and the Chapter 
nothing to do but to aſſent to the Leaſe, 


Debet & Detinet. 
e Cofs, Eſcape. 


c. e | 
1s a Rule in the Regiſter, that if an Exe 
T cutor ſells the Goods of the Teſtator, and de | 
d:. brings an Action of Debt for the Money, it muſt > + 
ta. be in the Detinet only, becauſe if he brings it in 
ile ll the Debet, he thereby ſuppoſes a Property in him- 
iz) elf, which he cannot have as Executor, for that 
the Wl vas in his Teſtator. | Des 

So where an Executor is Defendant in an Action 

brought againſt him for Money due in the Life- 

tine of the Teſtator, it muſt be brought againſt 
lim in the Detinet only. 


reſr Wl But becauſe there are ſeveral Caſes where the 
8 UN | 


Aion ſhall be brought in the Debet & Detinet, 
ball ſnew, 0 


(1.) Where in the Detinet h. 
2. V here both in the Debet & Detinet. 


Where the Action ſhall be brought in the Deti- 

t only; and as to that tis to be obſerved, That 
dere an Executor is Plaintiff as Executor, though 
de Duty accrued in bis own Time, the Action 
all be brought in on, Detinet, becauſe the Thir 
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or Damages recovered ſhall be Aſſets in his 
| Hands. There are ſome Inſtances of this Matter 
19 H. g. 3. in the Year Books, as Amo 19 H. 8. if an Ene. 
cutor brings an Action of Debt. it muſt be in the 
Detinet as well for what is due after the Death of the 
| Teſtator, as for what was due to him whilf living. 
| Reynell 80 where Debt was brought by an Executor 
3 againſt the Defendant upon a Bond made to the 
2 Cro. 545. Teſtator, it was adjudged, that the Action was 
Hob. 254. ill, becauſe it was brought in the Debet & Detinet, 
27. when it ſhould have been in the Detinet, becauſe 
tis a Duty to him as Executor, and therefore he 

ought to demand it in that Right. 
Sparke So where the Leſſor made a. Leaſe for Life, 
2 and another Leaſe to one Sparke for 99 Years if 
Cro. Elie. he ſhould ſo long live, to commence after the 
840. Death of Tengnt ar Life, and that if the Leſſee 
3 25- for * 99 Years ſhould die within the Term, 
655, then the Land ſhould remain to bis Executors or 
Vel. 9. Afigns for 21 Tears after the Death of both the 
fad Leſſees. The Leſſee for 99 Years made 4 
| Leaſe for 21 Years to R. B. rendring Rent, and 
outlived the Leſſee for Life, and afterwards died 
Inteſtate; his Adminiſtrator brought an Action uf 
Debt againſt the Leſſee for 21 Years in the Detina 
only; and held well, becauſe the Title to the 
Action was derived from the Inteſtate, and upon 
the Contract made with him. But Juſtice elver 
ton and Moor, who report the ſame Caſe, tell us 
That nothing was veſted in the Inteſtate, for the 
Term of 21 Years was only a Poſſibility, and! 
he made an Executor, he ſhould have taken th 
Eſtate by Purchaſe; for the Word Remain divide 

it from the Eſtate of the Teſtator. 

Frum Debt by an Adminiſtrator againſt the Leſſee 
— the Inteſtate for Rent, incurred in the Liſe tine 
„the Inteſtate, and it res Peg in the Debet e 


Sid. 224. 61 and it | the I 
kar. 290, Detinet, when it ſhould have been in the — 
. 4 | | & 0 a 


Debet & Detinet. — 
only; for where the Inteſtate hath a Term for 
Years, and makes an under Leaſe, and the Re- 
verſion comes to his Adminiſtrator, the Action 
muſt be brought in the Detinet only, becauſe al! 
which he recovers ſhall be Aſſets; ſo that 'tis a 
Fault to declare in the Debet & Detinet, but tis! See Com- 
| cured by a Verdict. DS ba els, 

And this agrees with the * Year-Book 11 H. 6. #;x1.6.7. 
where it is held, That if Rent is due in the Life. 16. 2 Cro, 
time of the Teſtator, the Action muſt be bronght 41. 8. P. 
in the Detinet only, but if any is in Arrear after : 
his Death, it muſt be in the Debet & Detinet. Moody, 

So if there is Judgment againſt an Admi- Palm. 1193 
niſtrator, and an Action of Debt is brought on f. f 
10 Judgment, it muſt not be in the Debet £7 ore on 

etinet. * 5 98 

But it may be brought likewiſe in the Debet £7 6 
Detinet, viz. The Teſtator was poſſeſſed of a Trattle _ 
Term for Years, the Reverſion whereof came to 22 
his Executor, who brought an Action of Debt in z 
the Debet & Detinet for Rent incurred in his Time 
and adjudged good, becauſe the Reverſion was im- 
mediately in him upon the Death of the Teſta- 
tor, and Aſſets in his Hands immediately to the 
entire Value of the Reſidue of the Term; but it 
had been otherwiſe, if the 'Suit had been com- 
menced for a 772 in Action, becauſe, in ſuch 
Caſe, tis not Aſſets till recovered, and in the 
Executor's Hands, and then it ſhall be in the De- 
tmet only. „ 00 1 7 

The Caſes before mentioned, wherein the 
Action muſt be brought in the Detinet only, are 
where the Executors or Adminiſtrators were Plain- 
tfs. I ſhallnow give an Inſtance or''two'thaf 
the Law is the ſame where they are Defendants," _ 

f. A Termor made his Executor, and died, — 
N e affigned the Term, and an Action of Caſburd, 

dt dor Rent was brought againſt the Executor sid. 265. 
Ine e e 7 RT 
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Debet & Detinet. 
himſelf, for Rent incurred after the Aſſignment, 
and it was brought in the Letinet only as it ought, 
becauſe it was founded on the Contract of the 


| — but if the Executor had not aſſigned the 


erm, it ought to be brought againſt him in the 


*  Debet & Detinet, and ſo it muſt if it had been 


Houfe 
verſus 
Webſter, 


Fel. 103. 


Reng ver- 
Ius Mee 85 
Stiles 79. 


Executor upon the Bond of his Teſtator, and an 


only, but in the other there are contrary Opini- 


ſor if an Executor cannot wave a Term, 


Value of the Land, and the Teſtator ſhould 


brought againſt the 4ſfignee. 

But if the Termor himſelf had aſſigned the 
Term, his Executor ſhould be charged in the De- | 
tinet only as long as he hath Aſſets; and fo is 
Walker s Caſe, - | 3 

Leſſee for Years rendring Rent made his Exe- 
cutor, and died; adjudged, That the Leſſor may 
have an Action of Debt againſt the Executor for 
the Rent reſerved tho he never entered, for he 
repreſents the Perſon of the Teſtator; and tho 
the Rent be more than the Profits of the Land, 
yet he cannot wave it, but ſhall be charged with 
the Rent. ; | 
Leſſee for Years rendring Rent, made the De. 
fendant his Executor, and died; the Rent was 
Arrear in the Time of the Executor, and then 
the Leſſor brought an Action of Debt againſt him 
in the Debet E7 Detinet; and adjudged good, for 
the Plaintiff hath Election to bring it in the 
Debet & Detixet, or in the Detinet only. | 

(2.) It may now be neceſſary to ſhew where thi 
Action ſball be bronght in the Debet and Detinet: 
And as to that, I find there is ſome Difference 
where the Action of Debt is brought againſt ti! 


Action of Debt for Rent reſerved on a Leaſe. Fo! 
in the firſt Caſe it may be brought in the Detinet 


ons. becauſe of the Inconvenience on both Sides; 


the Rent reſerved ſhould be more than the yearly 


7 OR leave 


leave no Aſſets, which often happens, in ſuch 7 
Caſe it would be hard to charge the Executor in 
the Debet, and make him anſwer the Rent out of 
his own Eſtate: On the other Side, if it ſhould 
be brought in the Detinet only, then if the Leſſor 
ſhould Tue for his Rent, the Executor might 
plead plene adminiſtravit, and with the Profits of 
the Land pay Debts upon Specialties, and ſo de- 
feat the Leſlor. i 
To remedy which Inconveniencies it was re- nar 
folved frſt in Hargrave's Caſe, that the Executor a 


aſe was thus : . 

. A Leaſe was made rendring Rent, the Leſſee 
died Inteſtate, and an Action of Debt was brought 

ainſt his Adminiſtrator in the Debet & Detinet 

or Rent, partly incurred in the Life time of the 
Intefate, and part in the Time of the Adminiſtrator, 
The Plaintiff had a Verdict, and it was moved 
in Arreſt of judgment, that the Action ought to 
be brought in the Detinet only, becauſe the Ad- 
miniſtrator did not take the Profits in his own 
Right, but in Right of the Inteſtate, and thoſe 
Profits ſhall be Aſſets in his Hands; but it was 
adjudged, That the Action was well brought in 


the Debet & Detinet, becauſe Part of the Debt 2 Cra. 549. 


became due in the Time of the Adminiſtrator binſelf. W 
Tis thus reported by my Lord Coke, whoſe Bool 

I have, which was formerly Juſtice Crook's, at 
the End of which Caſe he hath noted with his 
own Hand, that this Judgment was reverſed in 
the Exchequer Chamber, becauſe the Action was 
brought in the Debet & Detinet. 

But I find that the Reporters at that Time were 
not agreed that it was reverſed for that Reaſon , 

for Mr. Bulftrode tells 8 it was for another * x Bult.22- 


/ | a F Hargrave, 
may be charged in the Debet Detinet, and that 5 Rep. 3. 


the Land ſhall be intended to be of greater year- Gro. Elis. 
ly Value than the Rent reſerved out of it; the 2 566 


3 | ow 1 BL, Mao 
Tr . Peet '& DPltee 
but doth not ſhew what that Cauſe was; but 
Palm. 116. tis mentioned by Sir Jeffery Palmer, viz. That 
the Judgment was reverſed for a Fault in the 
OT Venire 1 „ . | 
Smith. But in another Caſe of the ſame Nature, Ju. 

verſus 4 FE Sn 4 | 

Norfolk, ſtice Croke and the reſt of the Judges were of the 
Cro. Car, ſame Opinion, that it was reverſed, becauſe the 
e275 Action was brought in the Debet & Detinet, when 
* .,,.» It ought to be in the Detinet only; for the Charge 
is only upon the Contract of the Inteſtate, which 
is very true, where the Action is brought againſt 
c Tenn 
And yet even in ſuch Caſe it was formerly ad- 
judged. that the Action is well brought in the 
Debet & Detinet. For Juſtice-Croke tells us, that 
pe Judgment in Hargrave s Caſe was reverſed be. 
cauſe the Action was brought in the Debet & De. 


tinet ; yet but twelve Years afterwards, there was 


the like Judgment given in the like Caſe, 
Tord Rich . Debt was brought againſt an Adminiſtrator 
rang, in the Debet & Detinet for Rent incurred after the 
2 Cro.238. Death of the Inteſtate; upon Nil Debet pleaded, 
x Bulſt. 22. the Plaintiff had a Verdict, and the Adminiſtra- 
| tor moved in Arreſt of Judgment, that the Action 
ought to be brought in the Detinet only, becauſe 
| It was brought againſt him as Adminiſtrator, and 
+ Royſton not for his own Debt, but it was held well 
verſus Fenough. „ 4 
2 Upon the whole Matter, the ſafeſt * Way is to 
52,61.8.p, ſue an Executor or Adminiſtrator in the Det 
Calyverſus only; as for Inſtance, Debt was brought againſt 
| Joſlin, an Executor for Rent incurred after the Death of 
5p 3+ the Tefator, the Plaintiff had a Verdict, and be 
2 Royſton Cauſe it was brought in the Detinet only. Hales 
verſus moved in Arreſt of Judgment, that it ought to 
2 be brought in the Debet & Detmet, becauſe no- 
Allen 32. thing ſhould be Aſſets in this Caſe, but the Su 


Tlus of the yearly Value of the Land beyond 
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the Rent reſerved; that the reſt of the Profits g 
were received by the Executor às Tertenant; and 
therefore he ought to be charged as ſuch in the 
Debet, and not in the Detinet only upon the Pri- 
vity of Contract of the Teſtator, for Debet theſe 
Profits, as well as Detinet the Surplus; but the 
plaintiff had Judgment; for though it hath been 
often doubted whether an Executor ought to be 
charged in the Debet & Detinet, yet it never was 
a Queſtion, but he might be well charged in the 
Detinet only, becauſe the Inconveniency of ſuch 
a Charge is only to the Plaintiff himſelf; for by 
bringing his Action in the Detinet only, he can 
charge the Executor no farther then the Teſtatar's 
Eſtate will anſwer, and hath waved the Advan- 
tage of demanding any Thing, out of the, Eſtate 
of the Executor, which he might have cone: 
if the Action had been brought in the Debet 
Detinet. 5 2 

But it can never be brought in the Detinet for 
|; Part, and in the Debet for the other Part, as where Salter 
; Debt was brought againſt an Adminiſtrator for _— 2 
Kent due in the Time of the Inteftate, for which 2 Lev. 74. 
the Plaintiff declared in the Detinet, and for : 
(. 641. due in the Time of the Adminiſtrator him- 
| f ſelf, he declared in the Debet & Detinet. And 
upon a Demurrer it was adjudged, that the Action 
did not lie, becauſe it required ſeveral Judgments, 
ou de Bonis Teftatoris in the one Caſe, and de Bo- 
"ms Propriis in the other, and ſo ought not to be 
| 8 but that the Plaintiff ſnould bring ſeveral 

ons. OY 

9 Debt againſt an Executor for Rent in Arrear in 
the Time of the Teſtator; after a Verdict for the 5, Caly 
4 Plaintiff, .3t was moved in Arreſt of Judgment, >»ſus. . 
That this Action was brought in the Debet & Joiſeline, 
Detinet, which ought not — for an Executor nile 
nal way properly ſay that the Defendant DER. Stiles $2. 


— 


ver ſus 
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200 Debet & Detinet. 
but cannot ſo properly ſay that Debet, hecauſe tis 
the Debt of the Teſtator; but the Court inclined 
that it was well enough in the Debet & Detinet. 

- The Plaintiff, as Adminiſtrator, brought De 
inſt a Sheriff for an Eſcape in the Life-time 
his Inteſtate; after a Verdict for the Plaintiff 

it was moved in Arreft of Judgment, That this 
Action was brought in the Debet & Detinet, when 
Martin It ought to be in the Detinet only, becauſe the 

„ Plaintiff being an Adminiſtrator, doth not reco- 


Henley, ver to his own Uſe, but to the Uſe of the In- 
iles 232. teſtate. | Eo. 
Debt againft an Executor in the Debet & Deti- n 
net for Rent Arrear in his own Time, the Erecu ge 
tor pleaded, That the Rent was worth more than N 
the Land; adjudged a good Plea, if it had gone he 
no farther, becauſe he ought to be charged in the WM tw 
Detinet only; tho where the Land is of more 
Value then the Rent, he muſt be charged in the & 
Debet & Detinet, according to Hargrave's Caſe, Ml pot 
for that which accrues in his Life-time ; but in anc 
the principal Caſe the Defendant pleaded farther, fen. 
that he tendered a Surrender of the Leaſe before tot 
the Time for which the Rent was demanded, Wl for 
which the Plaintiff refuſed to accept; and that cha 
he (the Defendant) had fully adminiſtred, and I the 
Bolton ſo demands Judgment of the Action; all which Con 
verſus being frivolous, and he not relying upon that Part BM brou 
Canon, + of his Plea which was good, Judgment was given Bl 


Vent yr againſt him. | br 
The like Judgment where an Executor had a Debt 
Leaſe of Lands of leſs Value then the Rent re- Bl tire, 

ſerved, and an Action was brought againft bim dd d 
in the Debet £7 Detinet, who pleaded, That he be ha 

Billing- had not Aſſets, and that the Lands were of leis Teſta 

burſtverſus Value then the Rent reſerved,and demanded Judg- WM Kent, 

4: hp ment if he ought not to be charged in the Petit ub 

only, becauſe he cannot wave the Executorſhip i Urat; 


to the Leaſe, for he muſt renounce the whole or 
one. 1 „ 
n Where an Heir is ſued upon the Bond of his Comber 
Anceſtor, the Action ought to be in the Debet & jul 
Detinet, becauſe he himſelf is bound, and the 151, 24a. 
Action is not meerly in auter droit. If it ſhould Lev. ag. 
be brought in the Detinet only, tis ill, and fo it | 
will be adjudged upon a Demurrer to the Decla- 
ration; but if the Plaintiff hath a Verdict, tis See Fruen's 
cured by the Statute 16 & 17 Car 2. cap. 8. by Cſiantes. 
which 'tis enacted, That ſeveral Matters ſhall be | 
amended after a Verdi&, which are particularly 
named in the A& it ſelf, and then follow the 
general Words, viz. And other Matters of the like 
Nature: But Mr. Sides fin puts a Quare to it, for 
he tells us, That by the omitting Debet, the Na- 
ture of the Action is change. „„ 
Debt for Rent againſt an Executor in the Dabet Cormel 
& Detinet, the Action was laid in London; ſup- Ly a 2 
poſing the Leaſe to be made of Lands in Oxon, 2 Lev. ta 5 
and that the Leſſee entred, and died, and the De- | 
fendant entred as Executor, and upon Demurrer 
to the Declaration, the Defendant had Judgment; 
for though he was ſued as Executor, yet he is 
charged as Aſſignee in the Debet & Detinet, upon 
the Privity of Eflate, and not upon the Privity of 
Contract; and therefore the Action ought to be 
brought where the Lands lie. | 
But where an Executor was Plaintiff it was 
brought in the Debet & Detinet ; as for Inſtance, 
da Debt for 300 J. for that the Plaintiff by Inden- 
e. fire, by the Name of V. R Executor of R. E. 
id demiſe to the Defendant certain Lands which 
he had by Extent, for a Debt recovered by the _ 
Teftator, Habendum for ſo many Years, rendring — 
ent, and for three Years Rent Arrear this Action Chute, 
ns brought; the Defendant demurred to the De- P. 22 Jae. 
liration, becauſe the Action was brought in 2Cro.685, 
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Debtee made Executur. 
the Debet & Detinet, upon a Leaſe of Lands 
Which he had as Executor; but adjudged, That 
the Action was not brought by him as Executor, 
but upon his own Contract; for tho' he is named 
Executor in the Leaſe, the Rent was reſerved 
on his own Contract, and he ſhall have Debet for 
it, as if he was ſeiſed in his own Right. 
1-94: ohh  Debtee made Executor. 
21 Hl. 4.83. T T ſometimes happens that the Debtor makes 
22 Har. I his Debtee Executor; in ſuch Caſe if he admini- 
5 ers, the Action to recover the Debt is gone; for 
e cannot ſue himſelf, but he may retain ſo much 
uf og Teſtator's Goods as will ſatisfy his own 
| Woed- And fo it was adjudged in the Commentariu, 
| Frm char That he may ſatisfy himſelf by Retainer where 
' Plowd, © the Teſtator leaves Aſſets, and that the Action is 
Com. 184. extinct, becauſe in Judgment of Law the Debtee 
Dyer 185. is ſatisfy'd without it; for if he hath Goods in 
his Hands to the Value of his Debt, the Property 
of theſe Goods is changed by the Operation of 
Law, and he may retain them, but not as Exe- 
cutor. | 
Bond ver- But this muſt be underſtood where the Nebts 
en are in equal Degree, for he ſhall not retain for 3 
2,216: Debt upon ſimple Contract againſt Bond Credi 
tors. | | 8 
The Law is the ſame where the Debtee adm: 
niſters to the Debtor, he may retain Goods of the 
Trudgeon Inteſtate in Satisfaction of his Debt; but where 
l tuo are bound in a Bond, and one of them dies 
Hatt. 128. Inteſtate, and the Debtee adminiſters, he cannot 
de other,” - 1 e et 


eee, And where there are no Goods which he a 
fu Child, retain, he may have an Action of Traver or Tre 
= Roll. : 2 © | 4; i - hat 
Abr. 940. Das againſt an Executor de ſon Tort, who: 


Stiles 384. | 


poſſeſſ 
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poſſeſſed himſelf wrongfully of the Goods; he 
| may alſo have an Action of Debt againſt ſuch a a 
wrongful Executor, upon a Bond due from the _ _ . 
Inteſtate, with an Averment, That none of his 
Goods came to the Plaintiff's Hands to ſatisfy 
the Debt; and that the Defendant, after the 
Death of the Inteſtate, ſeiſed all his Goods be- 
fore Adminiſtration granted ; now in ſuch Caſe 
he. could not ſatisfy himſelf by Reteiner, be- 
cauſe there were no Goods come to his Hands 
to retain, and therefore the Action is not ſuſ- 
pended. „„ 

But tho in the Caſe where the Obligor makes 
the Obligee his Executor, the Action is gone, as is 
before-mention'd, yet tis otherwiſe where there 
are two Obligors, and one of them makes the 
Obligee his Executor ; as for Inſtance, bs 

Two were jointly and ſeverally bound in a Cockverſue 
Bond to R. B. one of theſe Obligors made V. N. Croſſe, 2 
his Executor, and died, V. N. made R. B. the . 73 
Obligee his Executor, and died; then R. B. brought a 
T an Action of Debt againſt the ſurviving Obligor 
0 upon this Bond, who pleaded, That the dead Obh- 
lgor made V. N. his Executor, who made the 
N Obligee his Executor, and that the Plaintiff had 

" Wh idminiſtred the Goods of the dead Obligor, but 
did not ſay to what Value; and upon Demurrer 
the Plaintiff had Judgment, for tho* the Caſe 
1. uss no more than that one Obligor (where twWo 

were bound) made the Obligee his Executor, yet 


— ſnce the Bond was joint and ſeveral, notwith- 
Jie ſanding the Action was diſcharged againſt one, 


jet it lies againſt the other. | 

My Lord Hobert, in Fryer and Gildridge's Caſe, 8 

tells us, That if a Debtor makes the Executrix of Poſtea 

the Debtee his Executrix, and leaves ſufficient l. 
lets, the Debt is ſatisfy'd by Reteiner, and conſe- 
fiently no new Action can be brought for the 
8 | | | Debt, 


hat 
el 


| 4 bel. ſolv'd, That if the Debtor makes the Debtee and 


204 | Debtor made Executor. 
5 Debt; and this agrees with former Reſolutions i 

the like Caſes. "IR 3 "_Y 
Oro. Car. And in Dorchefler and Webb's Caſe it was re. 


another Executors, and the Debtee refuſeth to prove 
the Will, the Debt is not releaſed ; but if he ad. 

' miniſter, he may retain for his Debt. 

3 Debtor made Executor. 
If the Debtee makes the Debtor Executor, ti 
| an Extinguiſhment of the Debt; for tis a Releaſe 
dy the Act of the Party himſelf, 

But where a Man dies Inteſtate, and the Or. 
dinary commits Adminiſtration to the Debtor, the 
Debt is not extinct, but it ſhall be Aſſets in his 
| Hands as to Creditors, becauſe the Ordinary hath 
SRep.126. no Power to diſcharge the Debt; and fo is the . 
third Reſolution in Sir John Needham's Caſe, That Er 
if Adminiſtration is committed to the Obligor, the 3 


Debt is not extinct. gn” Ob 

See tit. , It may be neceſſary in this Place to ſhew, 4 

n ( In what Coſes the Debt is releaſe e., wp 
ended. | | | 

( 5 And in what Caſes tis not releaſed or extin- 1 8 

guiſbed. ind e 


8 Ed. 4. 3. (1 5 If the Lebtee makes the Debtor and anoths bar 4 
20 Ed. 4- Co-Executors, and oneof them makes his Executor, 
pay and dies, the ſurviving Co-Executor ſhall not 
21 Ed. 4 have an Action to recover the Debt againſt the 
4, 5- Fitz. Executor of the Debtor, becauſe the Debt was 
Exor. 38. once extinct; for it could not be brought but in 


the Names of both the Co-Executors, notwith- 


| Randing one alone adminiſtred, and it could net H | 

be brought in both their Names, becauſe the bet 

Debtor could not ſue himſelf. ach 

zun 483. If the Debtee marries one of the Executor: e pri 
Titz. Exor. the Debtor, who had proved the Will, the Debt ! 1 


eerxtinct; but if the Will had not been proved, 1 


Debtor made Executor. 
bt remains z becauſe, in ſach Caſe, he mighe 
— the Action againſt the other, without nam- 


ing himſelf. = 9 Re: 
The Debtor by Bond took out Adminiſtration to 


the Debtee, and made V. R. Executor, and died; 1 oekier 
one of the Creditors of the Debtee brought an verſus 


* 


g \ 


Action of Debt againſt this Executor; and ad- Smith, 


judged, That the Action was well brought. 

The Obligor was made Executor by the Obligee. 
who died; afterwards this Executor adminiſired 
ſeveral of the Goods, but he himſelf died befors 


Pobate of the Will of the Obligor, and made his 


Wif: Exccutrix ; ſhe proved her Huſband's Will, 
and took out Adminiſtration to the Obligee with 
his Will annexed, and then ſhe brought an A- 


don of Debt againſt the Heir of the Obligor, 


(Executox as aforeſaid) upon this Bond of his 
Anceſtor. The Queſtion was, That ſince this 
Obligor had adminiſtred Part of the Goods, tho 
he died before Probate of the Will of the Obh- 
. by which he was made Executor, whether 
the Will was a Releaſe of the Debt? And ad- 
judged that it was. It was objected, That when 
an Executor doth adminiſter Part of the Goods, 
and dies before Probate, and makes an Executor, 
that inch Executor cannot be Executor to the firſt 
Teſtator, but Adminiftration muſt be granted to 
bim with the Will annexed ; which is very true, 
ind the Reaſon is, becauſe ſuch Executor cannot 
7 the Will of the firſt Teſtator, for no Per- 

n can prove a Will, unleſs he is named Execu- 
ur in the Will it ſelf; but if the firſt Executor 
ad proved the Will, then his Executor might 
ave been Executor to the firſt Teſtator, becauſe 
0 ſuch Caſe there needs no new Probate; but in 
& principal Caſe, tho? the Executor died before 


Pobate, yet by his. adminiſtring ſame of the 
woods, he had taken upon himſelf the whole 
| | Adminiſtration, 


Sid. 79. 
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206 Debtor made Executor. 


Adminiſtration; and was compleat Executor, be- 

cauſe all Payments made to him are good, and 

ſhall not be defeated, tho' he ſhould die before 
Probate; he may maintain Trover for any of the 
Teſtator's Goods ; he may avow for Rent, where 

a Reverſion comes to him of a Term for Years, 

and for Rent accrued fince the Death of the Te 

ſtator, tho' not before; he may bring an Action 

of Debt for a Debt due to his Teſtator, and all 

this before Probate; ſo that the Law takes No- 

tice of him as an Executor, and ſuch he is till 
Refuſal : Now this Executor was ſo far from 2 th 
Refuſal, that he adminiſtred the Goods, and ac- W. 

cepted the Executorſhip, and tis that which + to 

mounts to a Releaſe of the Debt; for where the I! 
 wanerora Tame Hand is to pay and receive, that amounts Bi tief 
tal Fe ora to a Diſcharge; but this muſt be underſtood in his 
Wangford, the Caſe of an Executor who is made by the Ad Co 
x8alk.299. of the Party, and not in the Caſe of Admin/ir- WW cy 


tor, who is made by the Act of the Ordinary, ren 

Fryer The Father and Son were bound in a Bond to Wi & 
Sag, “. R. who deviſed all his Goods to his Son's V , il by 
Moor 85 5. and made her Executrix, and died, then the Son BI tor | 
4 Holy 10. died, and afterwards the Wife died Inteſtate; ad- WW mak 
=_ _ judged, That the Obligee, by making the Wife (: 
|| » ian of one of the Obligors * Executrix, had ſuſpended BF 24 o- 
|  werſus the Action ſo long as the Executorſhip continued, If 
| Andrew, and a perſonal Action being once ſuſpended by bis 
wut the Act of the Party himſelf, is quite extin H of tl 
and tho the Debt due on this Bond (being a Ce the f. 

in Action) cannot be transferred by a Deviſe, yet of ar 

it ſhall enure as a Declaration of the Mind 00 Th 

the Teſtator, That the Debt ſhould be entinct. Ml terwa 

The ſame Point was adjudged. afterwards i Durch 

Jones 345. Webb and Dorcheſter's Caſe, (viz ) That if th: Bon 

Cra. Car. Debtee makes the Debtor his Executor, the Deb oh 

led; 


22. tea ig diſcharged, becauſe a perſonal Action on 


204. 4 
poſtea 20. 112595 ein ſuff pſt 


RF. 
Fs 
; % 


| Debtor made Executor. 
ſuſpended by the Act of the Party himſelf, is 


one for ever. | | | 
And that which comes nearer to Fryer and 
Gildridge's Caſe was likewiſe then reſolv'd, (viz.) 
That if two are jointly bound, and the Obligee 
makes one of them Executor, and dies, he cannot 
ſue the other. | | TY» 
Anno 30 Car. 2. There was a Caſe happened 
which may be properly inſerted in this Place. 


the Right of Adminiſtration fell to the Priſoner, 
who moved for a Habeas Corpus to be brought in- 
to Court in order to be diſcharged, it was agreed, 
That if there were no Debts owing by the In- 


his Debtor the Debt was diſcharged z but the 
Court refuſed to grant an Habeas Corpus quia non 
| conflat de perſona, they adviſed the Priſoner. ta 
renounce the Adminiſtration, and to get it grant- 
ed to another, and then he might be diſcharged 
by a Letter of Attorney from ſuch Adminiſtra- 
tor to acknowledge Satisfaction, for he could not 
make a Letter of Attorney to diſcharge himſelf. 
(2.) In theſe Caſes following the Debt is not releaſ- 
Jed Bi ed or extinct. 55 bs 
ed, If the Debtee makes the Executrix of the Debtor 
by Wi his Executrix, and dies, this is no Extinguiſhment 
ct; of the Debt, becauſe the Executrix is intitled to 
the ſame, not in her own Right, but in the Right 
of another. 1 ants 
The ſame Point was adjudged many Years af- 
Dorchefler became jointly bound to Ann Row, i 
i Bond for Payment of 2601. Dorcheſter made his 
Wife and the ſaid Ann Row Executrixes, and 
wed; Ann Row the Obligee renounced, but the 
Vidow of Dorch-fler, who was Co-Executrix with 
FT "hd 


teſtate, then by granting this Adminiſtration to. 


5 Bog 
8 7 9 


. The Debtor was in Execution at the Suit of Bailie's 
his Creditor, who afterwards died Iteftate, and _ > as 


4. 315. 


11H. 4. 83. 


terwards in Dorcheſters Caſe, (viz.) Webb and — 
| ver / u 

5 Webb, Cro. 
Car. 372. 


Jones 345. 


| 
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Ann Row, adminiſtred all the Goods of her Hul. 
band, and afterwards was made Executrix to Am 
Row the Obligee, who died, and then ſhe brought 


an Action of Debt againſt Webb upon this Bond; 


Rumſey, 
el. 160. 


1 Ch. 


and adjudged, amongſt other Things, That it was 
well brought, (viz.) That where the Debtee 
makes the Executrix of one of the Debtors her 
Executrix, the Debt 1s not diſcharged, becauſe ſhe 
hath it in auter droit. 4 
Amo 7 Fac. the Debtor and ancther were made 
Executors by the Debtee who 1 by his 
Will, That out of the Debt due from them to 
him, they ſhould pay certain Legacies; adjudg- 


ed, That the Legacies were recoverable in the 


Spiritual Court; for by making the Debtor Co- 
Executor with another, the Debt is not extin& 
as to the Legatees, but ſhall be Aſſets in Hands to 
ſatisfy their Legacies, as well as to pay Creditors, 
tho tis true the Co-Executor hath no Remedy 
againſt him. | | 

So where the Teſtator devifed ſeveral Legacies, 
and the Refiduum of his perſonal Eftate to R. B. 


Z. and made V. M. his Executor, and died, which 
Bop: 292, {aid Executor was Debtor to the Teſtator in 4001 


now tho it was inſiſted that the Debtee having 


made the ſaid Debtor his Executor, the Debt was 


by that Means diſcharged, and ſo the 400 l. was 
no Part of his perſonal Eftate, and if ſo, then 
there was no Reſiduum, and that there was ſuffict 
ent beſides to pay all Debts and Legacies; yet it 
was decreed againſt the Executor, That he ſhould 


1. yay the 40ol. to R. B. to whom the Refiduum was 


ſed as aforeſaid. | 
So that upon the whole Matter, where the 


Debtee makes the Debtor Executor, and deviſes 


ſeveral Legacies to be paid, or oweth ſeveral 
Debts at the Time of his Death, the Debt ſhall 


not be extinct as to the Legatees, but is _ 


* A * 
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ble by them, and in the firſt Place ſhall be Aſſets 


in his Hands to ſatisfy the Creditors. 
Neither is the Debt extin# by granting Adminiſtra- 


tion to the Debtor, eſpectally if there is a Will. 


As where an Executor brought an Action of 3 


Debt againſt the Defendant, who pleaded, That 
the ſaid Executor was cited to appear before the 
Ordinary to. prove the Will, but made default, 


verſus 
Bales, x 
Leon 90. 


and therenpon the Ordinary committed Admint- - 


did adminiſter, and ſo the Debt was extinct; 
but adjudged, That by a Probate of the Will 
after the Adminiſtration granted, that Admini- 
tration might be defeated ; and tho* the Executor 


fration to the Defendant, by Virtue whereof he 


had made default, he might prove the Will at 


any Time. 
Debts, which are firſt to be paid. 
See Devaſtavit, poſt. 224. 
12 being ſeveral Degrees of Debts in our 


Law, it may be very prejudicial to an Exe- 
cutor or Adminiſtrator to pay them inder ſo Ordine; 
therefore tis neceſſary to ſhew in what Manner 
the Debts are to be paid. 1 


(1.) Fudgments obtained in 7 + Rh 


Courts of Record at Weſt- | 2 
minſter, are to be paid be 2. Recognizancts, 


\ 


fore, 


paid —_— and in ſome 
Caſes after, | 
(3.) Bonds for Money are to be) Statutes to per- 
py before Bonds to do col-\ form Covenants , 
eral Ads. | 7 bow ſuch are to be 


3. Rents,  Caſty 
(2) Recognizances are to 80 — © _—_— 


” (4.) Debts 


4 


Ly | Rep. 29, 


Harriſon's 


| Judgs 
2. Judgment: ments. 


| - Eliz. Dyer at his Peril, and to pay them firſt; 


= 


240 | Debts, which are 
| (4) Debts upon ſimple Contract are next to by 


paid. | . 

(. ] Legacies in the next Place. 

(6) The Priviledge. of an Executor to prefer Cre- 

, * 

Tis certainly true, That Fudgments recovered 
in the Courts at Veſtminſter ſhall be paid before 
| Statutes, becauſe Judgments are Debts of higher 

Nature than any private Records, or than any 

Debts due upon Recognizances, for mdicium red. 


ditur in invitum, and tis upon judicial Proceedings yo 
in theſe Courts of Record; and therefore ſuch = 
Judgments are more notorious than Debts due on the 
Statutes or Recognizances, which are likewiſe Debts "18 
on Record, but of a more private and clande- Wl De 


ſtine Nature, as being acknowledged by the Con- Ber 
fent and Agreement of the Parties; therefore ſuch the 
Judgments muſt firſt be ſatisfy'd, if there are no of | 
Defeazances to them. * * 
And *tis not Precedency of Time when the I: 
Debt was contracted, which gives Priority of 
Title, but he who firſt ſues Fxecution ſhall he 
firſt ſatisfied, but before Execution the Executor 
may pay which Judgment he will. 

If Fudgments are to be paid before Recognizances, 


*tis plain they are to be paid before Bonds, for 95 

Littleton theſe are of an inferior Nature, (viz.) there w2s 2 Mone 
verſws judgment in Debt againſt the Teſtator, and up- Cogn 
4 on a Sci. fa. againſt the Executor, he pleaded, I fr 10 
753 That before he had Notice of the Fudgment, he WY ws f 
ra. s bad fully adminiſtred in paying Debts on Bonds, WM 100 
bk. 2. and upon Demurrer, it was adjudged an ill Plea, WM tho t! 
8. P. 6 for he ought to take Notice of Debts upon Record latera] 


3. S. P. They are to be paid likewiſe before Rents, eſpe: limſe] 
x Roll. cially if ſuch Rent became due after the Death 
Abr. 927. of the Teſtator; but ifSit was due and owing i, yet 


firſt to be paid. wn 
the Teſtator in his Life-time, then it ſtands in the 
fame Equality with Debts on Specialties. | 

(2.) But in ſome Caſes Recogmzances may be paid 
before Fudgments, but always before Bonds. = 

J. There was a Debtor by Bond and alfo by a 
Recognizance, and Judgment was had upon the Anony- 
Bond; and before Execution the Obligor made mus, 2 
his Wife Fxecutrix and died; then his Goods were And, 157. 
taken in Execution upon the Rerognizance, and 
afterwards the Bond Creditor brought a Scz. fa. 
againſt the Executrix, to ſhew Caule why he 
ſhould not have Execution on the Judgment had 
on the Bond, to which ſhe pleaded Execution on- 
the Recognizance, and it was held a good Plea, 
becauſe the Executrix is chargeable with the guſt 
Debts of the Feſtator; now the Debt upon the 
Recognizance was a juſt Debt, and the Execution 
thereon was an actual Recovery by due Courſe 
of Law, which ſhe could not prevent, eſpecially 
having no Notice of the Judgment on the Bond. 

In the next Place, if there is a Statute or Re- Robſon 
cognizance for Payment of Money, the Executor ?*7/« ; 
may plead it to an Action of Debt on a Bond, R“ 
tho the Day of Payment on the Recognizance is Abr. 925. 
not yet come, hecauſe tis a certain and preſent Rridam. 
Duty. tho! tis to be paid hereafter. - 779, 80. 

So where there was a Statute for Payment of Goldſmith 
Money, with a Defeazance, reciting, that the verſus 
Cognizee and the Teſſator became Sureties to B. 0 1 8. 
fr 1001. Debt due from the ſaid Teſtator, and it = a 
was thereby granted, that if the Teſtator paid the 1 ROI. 
lool the Statute ſhould be void; adjudg'd, That Abr. 926. 
tho this 100 I. was not in the Statute, but a col- 
lateral Sum to be paid to B who was a Stranger 
bthe Statute, and not to be paid to the Cognizee 
timſelf, and fo no Duty to him; and tho” 'tis 
probable that the Heir of the Teſtator might pay 
u, yet ſince the Statute was for Payment of a 

| e certain 


2324. 8. C. and it reſting in Contingency, whether it may be 


certain Sum of Money, for which the Executor 


might be charged, he may plead it to an Adi 
of Debt upon a Bond. Hrs | 8 


(3.) But Bonds for Payment of Money ſhall le 
Harriſon's Paid before the Statutes for _ of Sang 
c when none of them are broken, and probably never A 
5 Rep. 28. #1ay, for tis not reaſonable that a Contingency, W 
* ag which may never happen, ſhould be a Bar to a of 
my preſent and certain Debt. | co 
Phillips But if the Defendant in ſuch Caſe ſhould plead, an 
1 That the Statute was for the Payment of 300l. ſuc 
4 qa 35. or any Sum certain, which remains yet in Force, bre 
it ſhall be preſumed to be made for a juſt Debt, mi. 
and not for Performance of Covenants, and will 
be goot till the contrary is ſhewn. DG ma 
( 4.) Next to Fudgments, Statutes, and Bonds, all n 

| Debts upon ſimple Contract are to be paid; but as 
1 Roll. Servants Wages ſhall be paid before ſuch Debts, = 
ey 


be forfeited. Fi; I liber 
Eales So *tis uncertain whether any contingent Co 
_— venant of the Teſtator's Will be broken or not; ence 2 
Allen 28, and the Legacies, which are meer Gratuities and 
Scites 3. no Duties, for Which any Action will lie at Com- 
mon Law); yet it was held, That if ſuch Cove. 

nants are not broken, the Legacies may be paid; 

Poſtea for a Covenant likewiſe is no Duty till broken, 


broken or not, it ſhall be pieſumed that it will 


not be broken, | © 
| | 5 | But 


= Delegates. 5 213 
But Mortuaries and Reliefs are to be paid before 
Legacies. | CE FE „ 
66. Laſtly. An Executor bath the Privilege to 1 Roll. 
prefer any of the Creditors before the reſt ; for if ſe- ene 
veral Actions are brought againſt him of equal Se Edg- 
Natures, he may confeſs Judgment to which he comb per- 
will, and ſatisty him firſt, unleſs tis in the Caſe = _ = 
of the King, who is entitled to a Debt on R.. 
cord, as upon an Inquiſition found, or to Fines + 
and Amerciaments in her Courts of Record, in 2 Inft. 32. 
ſuch Caſes the Executor hath not a Privilege to | 
prefer any Creditor before her, but theſe Debts 
muſt be firſt paid. „ | 
So if there are ſeveral Bonds, the Executor 
may pay which he will firſt, except a Suit is 
commenced for one; but in ſuch Caſe, if pend- 
ing that Suit, another Bond Creditor brings an 
Action againſt the Executor, he may prefer which 
he will, by confeſſing a Judgment to one of them, 
and he ſhall be firſt Fatisfy'd. | 
An Executor procured another to ſue him for a Rlundivell 
juſt Debt, and the Plaintiff obtained Judgment, ver/is 
which Judgment the Executor pleaded to an 8e 
Aion brought againſt him before that Time; Rds 
ind adjudged good; for there is a Difference be- | 
tween Covin and Conſent, and an Executor hath 
Liberty to pay one before another, even where he 
„bath Notice of the Action; for tho in Conſci- 
ot ; Nee all Debts ought to be paid, yet in Point of 
nd dircumſtance there may be more Reaſon to prefer 5 


m-: Ie, as if the Creditor be very poor. 


Ve- \ 

ro Delegates. See Appeal. 

7 n, | : i 

be MIN 7 the ſame Statute which prohibits Appeals 25 8.8. 


) to Rome. tis provided, That if Juſtice ſhould 45. 29 

It be done in the Archbiſhop's Court, the Party 

ay appeal to the King in Chancery, (which was 
5 formerly 
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Dielegates. 


formerly done to the Pope) and thereupon the 
Lord Chancellor iſſues forth a Commiiſion under 
the Great Seal, directed to an equal Number of 
Civilians and Common Lawyers, who are to deter- 
mine all Eccleſiaſtical Cauſes by Virtue of ſuch 


Commiſſion, and becaufe they are appointed or 


delegated by the King's Writ, they are called a 
Court of Delegates, and wy have Authority to fit 
es. 


upon Appeals in three Caſes 


(I.) From a Sentence given in any Eccleſaſtical 

Canſe by the Archbiſhop or his Official. = 

2.) From a Sentence given in any ſuch Cauſe, in 
Places exempt, commonly called the Peculiars. 

(3.) From a Sentence given in the Admiralty Court 

in Suits Civil or Marine, by the Order and ac. 
. cording to the Cour ſe of the Civil Law. 


In all theſe Caſes the Lord Chancellor may 
grant a Commiſſion of Courſe ; but if the Sen- 


tence is by Virtue of a general Commiſſion from 


2 Roll. | 
Abr. 223. 


Reeve 


ver ſius 
Denn y, 
Latch. 85. 


the King, in ſuch Caſe there lies no Appeal to 
him in Chancery, but it muſt be to him generally, as 
he is the ſupreme Head of the Church in all 
Cauſes, and- this muſt be under his Sign Manual, 
and then the Lord Chancellor may iſſue out 2 
Comm ſſion of Delegates. | 

An Adminiſtration was granted, and an Appeal 


was brought to the Arches, and there it was con- 


firmed, and ſo it muſt be remitted to that Court 
from whence the Appeal was made but if It hai 
been reverſed, then the Court is ouſted of its ſu- 
riſdiction, and the Court in which it was reverſe 

may grant Adminiſtration de novo, tis an Autho- 


rity which they have by Virtue of the Statute. 


Deſcot, 


Las) Wl. Pi . 


5 


om — 


f * 


Deſcent, and not by Purch aſe. a wp 


Eſcent in cur Law ſignifieth an Order or 
D Means whereby Lands or Tenements are - 
derived to another from his Anceſtor : But ſome- 
times the Word hath a larger Extent as it ſtands 
in Oppoſition to Purcbaſe, (viz.) when the Heir 
comes to the Eſtate by Way of Limitation; as 
for Inſtance, where the Anceſtor by any Convey- 
ance whatſoever hath a Freehold for Life; and 
in the ſame Conveyance another Eſtate is given 
to his Hears, either in Fee or in Tail, in ſuch 
Caſe the Word Heirs is a Ward of Limitation, and 
he ſhall be in by Deſcent, and not by Purchaſe. 

The Father was indebted by Bond, and being 
{cifed in Fee of Lands, he deviſed them to his 
Wife, until his Son ſhould come of Age, Remain- 


der to his Son in Fee, and died, having no other 2Leonror 
Lands; adjudged, That the Son {hall be in by Baſpole's 
| Deſcent, and ſhall not have his Election to waive . 


it, and fo to be in by the Will. | 

Note, Holt, Chief Juſtice, held, That where a 
Deviſe is to the Heir at Law (as in the Caſe be- 
tore mentioned) paying ſuch Legacies, and for de- 
fault thereof, Remainder over; in ſuch Caſe, till 
cefault 18 made in paying the Legacies, the Son 
is in by Deſcent, and the Intereſt which he in 
Remainder hath, is only by Way of executory 
Deviſe; and ſo it was held in Pell and Brown's 
Caſe, where the Father deviſed his Lands to his 
youngeſt Son and his Heirs; and if he died with- 
ont Iſſue, living the eldeſt Son, then to him and 
his Heirs ; adjudged, That it was not by Deſcent, 


for tis hard to maintain either by Uſe or Deviſe a Mod. caſes 
Remainder to a Stranger, after a Fce ſimple to“ 


one who is not Heir at Law, 0 
N P 4 - 


i - 


 Clerke 


verſtes 


Smith, 1 
Salk, 241 . 


Pre ſton 


verſus 


Holmes, 
Stiles 148. 
x Roll. 
Abr. 626, 


216 | 
. 1 


pin's Caſe was denied to be Law. 


at ad e gin Ms IE : cheers 
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Deſcent, and not by Purchaſe. 


Ina ſpecial Verdict in Eje&tment the Caſe was, 
The Teſtator deviſed his Lands to his Grandſon 


in Fee, upon Condition, that he paid out of them 


200 l. to ſuch Perſon as his Wife by Deed ſhall 


appoint, and died. The Grandſon entered, and 
his Wife made no Appointment, and died; then the 
Grandſon died without Iſſue, and the Heir on 


the Mother's Side claimed, and brought an E- 


jectment, and the Defendant claimed under the 


Heir of the Father's Side. The Queſtion was, 


Whether the Grandſon took by Deſcent or by 


| Purchaſe under the Will; and adjudged, That he 


was in by Deſcent, becauſe the Will gave him the 
ſame Eſtate as the Law would have done, if there 
had been no Will; tis true it was under the Poſſi- 
bility of a Charge of 2001 which never hap- 
pening, by Conſequence he takes as Heir.at Law 
on the Part of the Father, and in this Caſe, Gil- 

So where an Heir taketh any Thing which 
might have veſted in his Anceſtor, altho' it veſt 


in the Heir firſt, and never in the Anceſtor, yet 
the Heir ſhall be in by Deſcent. 


So where E. 4. doth covenant with me, That 
when R. B. ſhall convey unto him the Mannor of 
C. he will ſtand ſeiſed of the Mannor of H. to 


the Uſe of me and my Heirs ; and I die, and af- 


terwards R B doth convey unto E. A. the Mannor 
of C in ſuch Caſe my Heir ſhall have the Man- 
nor of H. by Deſcent. | 
' Having given thoſe Inſtances wherein a Man 
ſhall be ſaid to be in by Deſcent and not by Pur 
chaſe, I ſhall ſhew where in a Will he ſhall be in 
Rent ou 5 | 

. The Teſtator had two Sons by two Venters, 
and deviſed his Lands to his Wife for Life, and 
after her Deceaſe to. R. B. his eldeſt Son and his 
Heirs; it was objected in this Caſe, That pr 
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took by Purchaſe and not by Deſcent, becauſe he 
did not take it preſently, as he wou!d have done 
if it had been by Deſcent, for he is to take it after 
the Death of his Mother ; but adjudged, that the 
Deviſe was void, and that the ſaid R. B. took by 
Deſcent, becauſe nothing more is deviſed to him 
but what the Law gives him; and as to his ta- 
king it after the Death of his Mother, that makes 
no Alteration in the Eſtate limited to him, but 
ſhews when and in what Manner he ſhall come 
RE „ 35 
So a Deviſe of his Lands to bis next Heir at Law Clarke 
for ever, provided he pay 1001 within Six Months verſus 
after the Death of his *Wife, to ſuch Perſon as A er. 
ſhe ſhall direct; the Queſtion was, Whether the 4 £793 
Heir took by Purchaſe or by Deſcent : It was in- ſtea ee. © 
ſifted, That he could not take by Deſcent, be- Purchaſa 
cauſe 1t was clogged with a Charge by the Ance- | 
ſtor, viz. with the Payment of 100 l. which made 
an Alteration of the Eftate, becauſe he took it 
otherwiſe than the Law would have given it; 
but adjudged, That the Payment of the Money 
nade no Alteration as to the Deſcent, it was on- 
t h charge in Equity upon the Land, and thag;. 
f Wt would be a very violent Conſtruction of the 
o Vords, to make the Heir a Purchaſer. 8 
f. See Fee Simple. See Gilpin's Caſe. 


or EE | R F 

a Deſcription, of the Things deviſed. 

in Pr the Civil Law an erroneous Deſcription of 
= the Bounds, Limits, Place, or Situation of the 

in ends deviſed, doth not prejudice the Deviſe it 


0 as the Teſtator is not miſtaken in the Land 
„„ 8 55 
And with this agrees our Common Law, as 
uy be ſeen in the Inſtances following: 3 


— (. 


218 | 955 Dieſeription of the 


2 darken erroneuus Daſcription of the Thing di 
. (2.) In miſtaken Deſcriptions of the Perſon to wha 
tis deviſed. : 3 
(1.) In an erroneous Deſcription of the Thing de. 
wiſed, as to the Place and Fate 8 4 g 
In Fjectment the Cate was, that the Vender 
being ſeiſed in Fee, contracted with T. J. to ell 
his Land to him, but no Conveiance was made; 
then the Vendee ſold the fame Lands to /. R. 
beſore any Aſſurance made to himſelf ; and / R. 
H. 3. Eliz. deviſed the Lands in theſe Words, viz. I bequeath 
Thorp to R R. my Son all my Lands, which I puichaſed 
ous of I. I. when in Truth they were not purchaſed 
ſon. P” of him, but under the Contract of the Vender, 
Cro. Eliz. for T. T. had no Aſſyrance ; and adjudg d the De- 
121. viſe was good. FE 
Pacy . The Teſtator deviſed all the Profits of hit 
verſw Houſes and Lands lying in the Prriſh of Billing, in 
Knoll, a Street there, called Brook ſheet, to his Wife for 
33: Life; and there was no ſuch Pariſh as Billing, but 
2 the Land ſuppoſed to be deviſed, laid in Birlig. 
freet; adjudged, that the Profits of that Land dil 
paſs by this Will. | 
Chamber- The next erroneous Deſcription of the Thing 
lain verſus was Anno 2 Car. vix A Neviſe of an Honſe where. 
| e. in Henry Nicholls dwelleth, called the White Swan; 
x29, Nichols had only the Uſe of the Entry and thre: 
Jones 195. Upper Rooms; yet adjudged, that the Who 
| Houſe paſſed ; for the Word Houſe in the Begin 
ning of the Sentence, and the Concluſion by ti! 
Name of the White San, muſt extend to the wh» 
Houſe. If it had not been named by the part 
' mular Name of the White Swan, it might hav 
been otherwiſe ; but being ſo called, no Man cl 


inten 


Tuings deviſed. 219 
intend that the I bite Swan extended only to the 
Entry and Three Rooms. | „ 
So a Deviſe ot his Corner Houſe in Andover, in Blake 
the Tenure of Hitchcock, when in Truth it was verſe 
not in the Tenure of Hitchcock, but of one Binſon, 2 : 
but Hitchcock was Tenant of the Teftator's Houſe Co 
next adjoining to the Corner- Houſe; adjudged, 447. x 
That the Houſe which was really in the Tenure Roll. Abr, 
of Hitchcock did not paſs, but only the Corner- 63. 
Houſe; for tho that Houſe was not in the Tenure 
Hitchcock, yet the Deviſe is good, becauſe the 
Houſe was ſufficiently deſcribed before by the 
Name of the Corner- Houſe, and the Addition, viz. 
in the Tenure of Hitchcock, is a plain Miſtake, 
and tho' falſe, 'tis but Surpluſage, and ſhall not 
vitiate that which was made certain before. | 

So where the Teſtator had two Tenements, 8. gal 
called the Upper- Houſe and Lower-Houſe, and de- verſus 
viſed all his Tenements for Payment of his Debts, Abdett, 
until his Grandſon was of Age, and afterwards he? _ 
deviſed All his ſaid Tenements, viz. Two Parts of mY 
the Netber- Houſe, for raiſing 2001. the Remainder to 
hs Grandſon and his Heirs, Ic. the Queſtion was, 
Whether the viz. and the Clauſe which followed, 
did reſtrain the Deviſe to the Nether-Houſe, or 
whether the hole was deviſed to the Grandſon 
bing dy the Words All his ſaid Tenements ? and adjudg- 
here: ed, that thoſe general Words comprehend the 
van; # bole, and the viz. is only directive how Part of 
three hall go. | | 

M (2) 4 wrong Defcription of the Perſon to whom 

the Efate is deviſed, doth not vitiate the Will, ſo. as 
ters may be a Certainty wbat Perſon the Teflator iu- 
tended.* © See Life, 
J. A Deviſe to V. B. the eldeſt Son of R. B. Eftate for 
though his Name is not V. B. but . B. yet the 12 


Till is good, becauſe there is a Gertainty of the 20 19) 
o Owen 35. 


But 
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2210 Deſcription of the Perſon, &c. 
Brown But if there are ſeveral Deſcriptions of one 
wy „ and the 'fame Perſon, they mult all meet at the 

And. 306. Time of the Will executed, or the Deviſe is void. 
Cro. Eliza. ff. A Man having the Mannor of Warners and 
357- the Mannor of Churchall, deviſed Warners to the 
Owen zu. eldeſt Son of Richard Fofter in Fee, and the Man- 

nor of Churchall to Margery Waters for Life; and 
if ſhe die, any of Fofter's Children then living, 
then he deviſed the Mannor of Churchall to him that 
Pall have the Mannor of Warners. Richard Forfter 
had two Children, George and Fobn, the eldeſt 
died without Iſſue, 2 Foſter fold Warners, then 
Margery died ; adjudged, that he ſhould not have 
the Mannor of Churchall. for there were two De. 
ſerip tions of the Perſon who fliould take by this 
Will. viz Richard Foſter's Child, and ſuch Child 
who ſhould have the Mawnor of Warners at the Time 
of the Death of Margery. and both thoſe Deſcrip- 
tions ought to meet in the Perſon at the Time of 
the Deviſe executed, which could not be in this 
Caſe, becauſe, tho the Perfon was Richard Foſter's 
Child, yet he had not the Mannor of Warners at 
the Time of the Death of Margery, for he had 
fold it in her Life-time. FR 

Bon verſus So where the Teſtator had Iſſue a Son and 2 

Smith, Daughter, and he deviſ-d his Lands to his Son in 

row Elz. Tail; and if he dy'd without Iſſue, that it 8 

' + See po- remain to the next Heir of his f Name: The Son dy 

ſtea pico without Iſſue, the Daughter was then marry; 

26. and adjudged, that the next Heir Male ſhall 

have it, and not the Daughter ; for tho' ſhe was 
the next Heir, ſhe was not of his Name, that be- 
ing loſt by her Marriage. | ü 

Joſſon'? The like Reſolution was in Fobſon's Caſe, vis. 

Ceſe,Cro. the Deviſe was to a certain Perſon in Tail, Re- 

Elis. 576. mainder to the next of Kin of his Name, and the 

next of Kin was the Brother's Daughter, who was 
marry'd; but it was held, that if ſhe had been 
9 unmamyd 
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unmarry'd at the Time of the Death of the Te- 
ſtator, the Deviſe had been good to her, tho' ſhe 
had been marryd at the Time of the Death of 
the Tenant in Tail. „ = | A 

Anno 29 Car. 2. The Teſtator had a Son and a Stead 
Grandſon both named Robert, and deviſed his veſi 
Lands to his Son Robert in Fee (who dy d in the — YN 
Life-time of his Father) who had alſo given a —— 
Legacy by the Will to his Grandſon Robert. 2Mod 313 
Afterwards the Teſtator new publiſh'd his Will, zVent.345 
and declared that his Intention was, that Robert Jon 135 
his Grandſon ſhould take by his Will inſtead of 3 
his Father: It as objected, that this new Publi- 
cation of the Will by Parol, conld not alter the 
Words of the written Will, ſo as to put a new 
Senſe on them; for Son and Grandſon are diffe- 
rent Names of Appellation, and ſignify diſtinct 
Perſons; beſides, Lands muſt paſs by a Vill in 
Vritmg, and Robert the Grandſon is not named in 
the written Vill; but adjudged by three Judges, But thee 
that a new Publication is equivalent to a * new Vri. wu be 
ting; and though the Grandſon is not within the er. 2 | 
Words of the Will, yet the Word Son is applica- the weigh 
ble to him, for he is a Son with a Diſtinction ; il «re 
but Scroggs contra. 1 
Afterwards a Writ af Error was brought in B. R Ne} 
croggs being then Chief. Juſtice; and the Judg- egree with 
ment was reverſed againſt the Opinion of Dolben, the Words | 

That no Parol Averment can carry the Lands 2 *** 5 
0 one Perſon, where, by the Words of the Vill 2 
Vriting, tis plainly deviſed to another; and here was no 
lat in this Caſe, the Teſtator had diſtinguiſhed Srendſen 
the very Will between his Son and Grandſon, % i- 
nd that the new Publication, and Parol Decla- 5 
non, would not make the Word Grandſon en- verſius 


Id to Son, | | — 
ks to a general Deſcription of the Perſon, this Ang. &, 


happened, viz, a f Deviſe to the Wife for 2 Leon. 0a. 
Life, poſtea 293. 


122 Deſcription of the Perſon, 8c. 
Life, and after her Death, to his Children wnpre- 
ferred, theſe are general Words, but yet are a ſut- 

ficient Deſcription of the Perfons who ſhall take. 

Tayler But a Deviſe to his Wife for Life, and after. 

2 wards exitui ſuo, where the Teſtator had a Son 

Ana 1 and Daughter; this was held to be void, becauſe 

the Word [ſue being in the ſingular Number, tis 

uncertain which of his Iſſue he meant, either his 
Son or Daughter. But Juſtice Croke tells us, it 
ſhall go to the Son as moſt worthy , and with 

+ x Vent. him agreed my Lord } Hales, who was of Opinion, 

229» that the Reſolution in Anderſon was a little too 


rank, | PREY ; | 
*Owen 33 But where conflat de Perſond, the * Deviſe is not A 
void, as a Deviſe to a Corporation, though not by 
the incorporate Name: So a Deviſe to R. B. the 10% 
eldeft Son of T. B. though his Name is V. is good, 
becauſe the other Words make a ſufficient Cer- 

teint ß 
coden The Teſtator had a Son, and a Daughter who '**""* 
verſus had Iſſue only a Daughter; and he deviſed that 
8 his Lands ſhould deſcend to . his Son; and if 
Hob. 29. he dy'd without Iſſue of his Body, then to his right 
x Roll, Heirs of his Name, equally to be divided Part and 
Abr. 839. Part alike. George Cowden his Brother was of 
p47 0p his Name, but not his right Heir; the Daughter of 
ante. his Daughter was his right Heir, but not of bn 
Tt. Name : It was adjudged, that V. had an Eſtate 
Tail, and that the Will was void as to the Rever . Put! 
ſion, for that deſcended to V. who dying with 
out Iſſue, it deſcended to his Daughter; for the 
Teſtator never intended George ſhould have 1 
becauſe it was to go to the next Heirs of 
Name, Part and Part alike. | 
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Devaſtavit. 
See Feme-Covert. See Fudgments, 


A Devaſtavit or Waſte in an Executor or Ad- 
A miniſtrator, is when he doth miſemploy 
the Eſtate of the Deceafed, and miſbehave him- 
ſelf in the managing thereof, againſt the Truſt 
repoſed in him; and this he may do in ſeveral 
Reſpects. des 


(I.) f. When be payeth Legacies before Debts, and 
hath not . ſufficient to pay both. 

(2.) When he doth not pay Debts in Order, viz. 
thoſe upon Simple-Contra& before Debts on Bond or 
Judgment. | l Pet 
(2.) When he releaſes a Debt or Duty before be 
hath received it, or an Action by which be might bave 
recovered it. ICT ICS 7 | A 
(4.) When be fraudulently ſells the Goods at an 


| if der Value. i 

ar All theſe, and ſuech like, are Waſte in the Exe- 

ug tor, and will make him chargeable de Bonis 

g üs, but not the one for the Act of another a ee «©. 


recutor, neither is an Executor of ſuch Waſting Sternte 
xecutor Chargeable for his Waſte. Car. a. 
But in all theſe Caſes, if the Executor is ſued, _ 

nd he pleaded plene adminiſtravit generally, or if 

e plead Specially, that he hath no more but 

p ſatisfy ſuch a ſudgment, and the Iſſue is found 

pinſt him: The firſt Judgment muſt be de Bonis 
atoris, and the Fi Fa muſt be to levy the 

bt on his Goods in the Hands of the Executor, 

u the Coſts de Bonis Propriis; and upon the Re- 
unn ok the Sheriff a Special Execution doth iſſue 


 __ Devaſtavit. 


hath waſted the Goods, then de Bonis Propriis, 


Eales It hath been a Queſtion, Whether tis a Deva 
_verſw ffauit to pay Legacies, without taking Security of 
_ Lambert. the Legatees to repay it, in Caſe any contingent 
oP 39 Covenants of the Teſtator ſhould be afterwards 
37. . W 

8. C. broken; becauſe Legacies are meer Gratuities, 
and no Duties, nor recoverable at Common- Law, 

but in the Spiritual Court; it was agreed on all 

' Hands, if the Covenants had been broken before 

the Payment of the Legacies, it had been a De 

See Wood- vaffavit, but a Covenant is no Duty till tis bro- 
cock ver- ken, and tis reſting in Contingency, whether it 
Jus Herne, may be broken or not; it ſhail be preſumed that 
Goldl-14?- jt will not; and then this Inconveniency will 
follow, that it will obſtru& the Performance of 


the Will ; for 'tis a certain and preſent Miſchief, 
not to pay Legacies when due; and if an Execu- 
tor ſhould be bound to wait for a Breach of a 
Covenant which my never happen, he may con- 
tinue in Suſpenſe for ever; and by this Means 
the Children may have no Proviſion or Mainte- 
nance. | 
(2.) To pay Debts inverſo ordine will be a Dev 
_— which ſee in Title, Debts which are firſt to 

bY by 
ut if two Creditors ſue an Executor, he may 


M0 Searle's confeſs Judgment to which he will firſt, and ſo 


| Caſe, Pleaſure his Friend, if he do it without Fraud; 

Moor 678. hut if he is ſued on a Bond, and he will pay ano 
| ther Bond without Suit, tis a Devaſlavit. 

(3.) Vhen an Executor releaſes a Debt or Duty 

before he hath received it, tis a Devaſtavit; and 

it hath formerly been held, That if there was 1 

Fitz. 91. Bond of 2001. given to the Teſtator for Payment 

of 1001. and after the Bond is forfeited, and the 

Executor upon Payment of Principal and Intereſ 

releaſes the Penalty, this is a Devaſfavit, for ſo 

n. = 


to levy the Money de Bonis Teflatoris 12 if he 


ehants 
b not 
Neith 
mple 
Lecutor 
* mu{ 
und to 


Devaſtavit. 3 | 22 TE. 
much as the Penal Sum amounted unto, more 
than the Executor received; * contrary to the“ Knive- 
Opinion of Croke, whoſe Reaſon was, becauſe the yo verſus 
Executor had done nothing but what the Law A 
would have compelled. ry ge} ED 490. : 
An Adminiſtrator durante minore etate of an Kicctey's 
Infant Executor poſſeſſed himſelf of the Teſtator's C., 
Goods, the Executor when he came of Age re- Godb. 29. 
eaſed unto the Adminiſtrator all Demands; now kaiveton 
hough the Goods never came to the Poſſeſſion of verſus = 
he Executor, yet the Releaſe is a Devaſtavit. Latham, 
(4.) Selling the Teſtators Goods at an under Value, kelw. 59. 
makes a Devaſlavit, if it is done in a fraudulent | 
ray; but if he fell them under Value where 
more could not conveniently be had, f or if an + ; Leon 
Infant ſells at an under Value, tis no Waſte ; 143 
either ſnall the Sale of the Sheriff at an under 
alue, when he hath the Goods in Execution, in 
ny wiſe affect the Executor. e | 
Having ſhewed what Acts amount to a Deva- 
avit, I ſhall in the next Place mention ſome, viz, 


te-  (1.) Vhat will not be a Devaſtavit. ; 
.) Vbere the Huſband hall be chargeable for 
Vas the Devaſtavit of his Wife. 
(2.) Proceedings againſt an Executor after Fudge= 

nent and Return of the Sheriff. 


nay ; 
d fo i (1.) If an Executor pay a Debt on a Bond which Moor 953, 
ud; s due at the Time it was paid, tho' the Teſta- 
and er had given Judgment for Performance of Co- 


ants, and none of them broken at that Time, 
not a Devaſtavit. | 
Neither is it a Devaſtavit to pay a Debt upon Mod. 17% 
mple Contract before a Debt on a Bond, if the 3 Lev. 115 
teeutor had no Notice of the Bond; which No- | 
? muit regularly be by Aion , for he is not 
und to take Notice of it himſelf, no nor of a 
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226 Devaſtavit. 
| or Record which was againſt his Tefatoy, 
becauſe he 1s not privy to Acts done either by or 
| againſt him. | 

Hob. 265. If an Executor is made for a certain Time, and 
after that Time is expired, another is appointed 

by the Will. If the firſt Executor waſte the 
Goods, the ſecond ſhall be chargeable though he 


hath done no Waſte, becaufe he may have an | 
Action againſt the other who did Waſte. ˖ 

40 Elizz> The Queen was indebted to /. R. in 100 l. for ] 
Ga 115 Muſkets, who took a Debenture for the Money, t 
22 5 in the Name of T. V. and afterwards made an t 
Leveſon. Executor, and dy d. The Executor procur'd I. V. a 
| to releaſe, and ſurrender the Debenture to the w 
Queen, and took a new one in his own Name: Wl 7: 
Adjudg'd, no Devaſtavit in the Executor: But it th 

had been otherwiſe, if the Debenture had been C: 

taken in the Name of the Teſtator himſelf. Pr 


(2.) The Huſband ſhall be charged with a Devaſ« Will a \ 

vit of bis Wife during her Widowhood, or at any Tin: Wi the 

dum ſola, as may be ſeen in the Inſtances following. Wl ſta 

Cro. Car. ff. A Widow who was an Executrix, waſted the doi 
519. Goods in her WIidowhood, and afterwards mar Wi any 


ry'd; the Huſband and Wife ſhall be charged; the 

and if the Hu/band had waſted the Goods after he upo 

had marry'd her; this is a Devaſtavit in the V cut; 

for it was her Folly to marry ſuch a Man; and in beca 

ſuch Caſe, if there is a Judgment obtain d again] bis 

* Eyres them, the Survivors ſhall be charged alone, bl E. 

ee J. cauſe by the Judgment the Nature of the Debt Huff 

1 Sid. 337, alter d: But if there is no Judgment had again dec]: 

them in the Life: time of the Wife, and the Huf Dem 

ap ſurvives her, the Huſband ſhall not be chi Judg 

. ed. | | od 

Carter ver- 2 So if the Teſtator deviſe a Term of Years Wi Huſh: 

| a 2 one, and make his Wife Executrix ; ſhe mar then 
| 38 again, and her Huſband took a new Leaſe of ti bim, 

Leſſor: It was adjudged, that this Acceptane Druaf 


Devaſtavit. 
the new Leaſe, was a Surrender of the old one, 
and a Devaſtavit in the Huſband. 
And that the Huſband ſhall be charged with a 
| Devaſtavit made by his Wife dum Sola, this Caſe 
happened, in which are all the Proceedings againſt 
them both. _ | ; 
| Debt againſt Huſband and Wife as Admini- Knight 
| ſtratrix to her firſt Huſband, and Judgment againſt v 
them, and upon a Fi Fa to have Execution de prom. 8 
˖ Bonis Inteftati, the Sheriff returned nulla Bona of 6%/ſ r 
, the ſaid Inteſtate; and upon a Suggeſtion that Roll. Abr. 
n they had waſted their Goods, the Plaintiff brought 31 
, another Fi Fa againſt the Huſband and Wife, 
e with a Clauſe in the Writ, fi ſibi conſtare poterit 
e: WY per Inquiſſtionem that they had waſted, then that 
it the Sheriff Scire Fecerit the Defendants to ſhew 
en Cauſe why the Execution ſhould not be de Bonis 
Proprzs, as the uſual Courſe is, and this is called 
a Scrre Fieri Inquiry. The Sheriff returned, That 
ine the Jury found the Wife had 100 J. of the Inte- 
q ſtate's Goods, which ſhe had waſted in her Wi- 
the Wl dowhood, and that the Huſhand had not waſted 
nar any, & fi devaſtaverunt according to the Writ, 
ed; they prayed the Diſcretion of the Court; and 
upon this Special Return, the Court awarded Exe- 
cution de Bonis Propriis of the Huſband and Wife, 
becauſe he is to be charged for the Waſte done by 
his Wife. | „ | 
But where Debt on a Bond was brought againſt Horſey 
Huſband and Wife as Exccutors, and the Plaintiff vers 
declared upon a Devaflauit by them; but upon _— _ 
Demurrer to the Declaration the Defendant hal“ PP 
judgment, becauſe a Feme-Covert cannot waſte the 
Goods during Coverture, though the Waſte of her 
Huſband ſhall charge her if ſhe ſurvive ; but 
then it muſt be upon a Judgment obtained againſt 
him, and not on a Bond, on a bare Suggeſtion of 


Devaftavit, | 
| Q 2 (3.) The 
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228 a Devaſtavit. 2 
19H-6.45. (3.) The old Books tell us, That if Fudgment is bad 
See Leon againſt an Executor; and if upon a Fi Fa to have 
320. Cr. Execution de Bonis Teſtatoris, the Sheriff return: | 


: "7 x 1 that the Executor bad ſold the Goods, and converted | 
236. S. C. the Money to bis own Uſe, a Scixe Fieri Inquiry [ 
poſtez ſhall i ue againſt him, to ſhew Cauſe why the Plaintif , 

Cera. bond not have Execution de Bonis Propriis. 

Croſſman The Law is the ſame if the Sheriff return ml 8 
and Read? Bona upon the Fi Fac'; but if the Judgment i Wil ,, 

Caſe, had apainſt an Executor upon a Demurs er, the g 
*Cro.Eliz. Sheriff cannot return nulla Bona, but a Devaſlavit, af 
102. _ becanſe he had charged himſelf with the Goods 

by his own Plea, viz. by his Demurrer he hath to 
confeſſed that he had Goods, Sc. 
And though upon a Judgment againſt an Exe- * 


cutor, the uſual Execution is a Ti Ta de Bonis Te- tor 

: ftatoris, yet if upon a Scire Fieri Inquiry a Deva. the 

| + Mead vit is retorned, the Plaintiff may have an 1 Elegit lie 

oy de Terris Executoris, as well as an Execution dt me 
ye, Bonis Propriis. | | 

"I — 4 It wr 4 been a Queſtion what is a good Plea to apo) 

299. 2 Le- ſuch a Scire Tacias 3 My Lord Rolls held, That walt 

on. 188. plene adminiſtradit is good, becauſe the Proceſs is fy 

| Fircher only to make the Defendant anſwer z and that Wl, 5 

verſus it would be dangerous to plead non Devaſtanit: gain 

Woolfton, gut the beſt Plea is to ſet forth, That nulla Bona 5 

4 e devenerunt ad manus, &c. with which he could {a Mur . 

tisfy the Debt ſince the Scire Facias brought. .eſer 

But now the Courſe of theſe old Proceedings 1s WM y;; | 

alter d, for Debt will he againſt an Executor in Lord 

the Debet & Detinet, where there is a Fudgment adjud, 

againſt his Teſtator, upon a bare Suggeſtion that WI... 

he had waſted the Goods; and ſo it was adjudged, My, ,, 

t Corey Anno 16 Car. 2. in the Caſe of + Corey and Tin, But 

verſus which was the firſt Action of that Nature. And of Goc 

Thin, my Lord Hales, who was then of Council with then w 

8 J. 1 the Plaintiff, ſaid, he had better Succeſs in ity, th. 


2 Sid. 102. than he expected 5 for he relied upon che 20 
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Books and grounded his Opinion on them; but he 
held this to be a ſpeedier Way than than the for- 
mer Courſe of a Scire Fieri Inquiry, and that it 
had no manner of Inconveniency in it ; for the 
Plaintiff muſt prove every Part of his Declara- 
tion upon the Trial of the Iſſue. . 5 
About two Years afterwards, the like Action Barrel ver- 


| of Debt was brought againſt an Adminiſtratrix, ſus Rich- 


there being a Fudgment firſt had againit the Inte- Nu 
ſtate, and adjudged good upon the bare ſuggeſting MER 
a * Devaſtavit , but that it would not lie without * Wheat- 
a Judgment had againſt the Inteſtate, but both ley verſus 
together made the Action. | 3 

Therefore, where the like Action was brought s. P. 
againſt an Executor, upon a Bond of the Teſta- Sand. 216. 
tor, without a Judgment againſt him; and upon Ent 
the like Suggeſtion it was held that it would not 2 - 
lie, but that the Plaintiff muſt ſet forth a Judg- x Var: 
ment obtained either againſt the Teſtator, or the 315, 321. 
Fxecutor himſelf, de Bonis Teſtatoris; and then, Lev. 209. 
upon nil debet pleaded, he muſt prove an actual 
waſting, otherwiſe he will be Nonſuit. 

In a few Tears afterwards ſome Attempts were made 
to extend this Action a little farther, and that was 
ogainſt an Executor of an Executor. 

. An Executor waſted the Goods of his Teſta- Brown 
tor and died, leaving Aſſets, and making the verſus 
Defendant his Executor, againſt whom the || Action Sellin. 
vas brought upon the like Suggeſtion; but my 3 
Lord Hales would not ſuffer it; and therefore he Tit. Exe- 
audged, that ſuch Executor was not chargeable, cutor f 
becauſe it was a perſonal Tort in the firſt Execu- Executor. 
tor, which died with him. 

But where the firſt Executor poſſeſſes himſelf Aſtry ver- 
if Goods wrongfully, as Executor de ſon Tort, and /*Nevicts 
len waſtes the ſame, and dies, leaving Aſſets; it — 
"as the Opinion of the Chief Baron Turner, that 
ls Executor ſhall be chargeable, becauſe his Te- 


Q 3 ; ſtator 
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30 Car. 2, 
ca p. 7. 


for if a Devaſtavit had been actually returned by 


Debts of the Teſtator ſhould be unpaid, ben 
| ; * |; : t a 


Upon a Demurrer to his Declaration, the Queſtion 


Devaſtavit. 
ſtator came wrongfully by the Goods; and there. 
fore the Waſting ſhall not die with his Perſon, 

This was a little before the Statute 30 Car, 2. 
by which it was enacted, That if an Executor de 
ſon Tort, va es the Goods, and dies, his Executor 
ſhall be liable in the ſame Manner as bis Teſtator 
would have been if be had been living. 

But the Lord Chief Baron's Opinion was.con- 
trary to my Lord Hales in Brown and Collter's Caſe, 
and contrary to the Judgment of all the Barons 
of the Exchequer in * Sir Brian Tuck's Caſe. 

Moſt of the Caſes before-mentioned. were cited | 
by the Council in 4 Baron and Berkley's Caſe, - 7 
which was an Action of Debt brought againſt . V' 
Huſband and Wife, as Executrix of her former 
Huſhand, ſetting forth, that the Plaintiff had ob- Bes 
tain'd a Judgment againſt them, which was not pro 
ſatisfyd; that the Wife died, and that Execution vil 
was awarded againſt the Huſband alone, who ſur. the 
vived ; that after the Death of the Teſtator, ſe vido 
veral of his Goods, to the Value of the Debt in 
Queſtion, came to the Poſſeſſion of the Huſband 
and Wife as Executrix. which ſaid Goods the Hul- 
band in uſum ſuum proprium conver tit & gipoſutt, 


OS 00a. EEE 


was, Whether the Action did lie, or not, againſt 
the Huſband ? And the Court inclined that it did 
not, there being only a bare Suggeſtion of Waſte; 


the Sheriff, and a Scire Fieri Inquiry had been 
brought, and the Wife had died before Judgment 
obtained upon that Wrir, her Husband ſhould 
not be chargeable 4 fortiori, where no Return B 
made, but only a bare Averment of Waſte, which 
is a Perſonal Tort in the Wife alone, and dies 
with her, | 

They all agreed, it was very hard, that th 


Dieviſe. 1 
the Huſband had the good Fortune (as it was 
called) to bury his Wife; and therefore Serjeant 
Levintz deſired, That ſince the Court ſeemed 
willing to relieve the Plaintiff if they could; and 
that, fince he might have a proper Remedy in 


Chancery, that he might argue for the Plaintiff 


the Equity of the Statute 30 Car. 2. which was 


granted; but before he argued it, the Defendant 


died. 
Deviſe. 


A Deviſe is that A& by which a Teſtator, gives 

or bequeaths his Lands or Goods by his laſt 

Will in Writing. 5 - 
The Word Deviſe is applicable to Lands, and 


Bequeath to Goods; but I find, thoſe Words are | 


promiſcuouſly uſed : And ſince the Etymologi/ts 
will have it, that the Word Deviſe is derived from 
the French, Deviſer, or rather from the Latin, Di- 
vido, viz. to divide, or ſort in ſeveral Parts, it 
may ſeem more applicable to Goods, than Lands; 
for _ are uſually divided into more Parts than 
Lands. | 
Under this Title I ſhall bew, 


(1.) By what Words Lands and other Hereditaments 
may paſs by Deviſe, and what not. 

(2.) What Chattels and Goods paſs by a Deviſe. 

(3.) What Deviſes are void and fraudulent, 
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But firſt, as to a Deviſe of Lands: Upon the Finch ver- 
dtatute 32 H. 8. viz. the Teſtator cannot deviſe ſs Tracy, 
more than two Parts in three of Capite Lands; 3-92 95 


3 for Inſtance, The Father being ſeiſed of a 
Mannor held in Capite, and of other Lands in 
dcage, made a Feofment thereof to the Uſe of 
umſelf,. and his Wife, and their Heirs; it was 
bund, that this Mannor came to two Parts of all 


24 8 the 


232 | Deviſe. 185 
the Lands that the Teſtator had at the Time o 
the making the Feofment; and that afterwards 
he deviſed the Socage Lands to his Wife tor Life 
remainder over; adjudged, that this Deviſe was 
void by the Statute. 5 
Jernegan So where a Tenant in Capite was ſeiſed of 
—_— three Mannors, viz. of two in Fee, and of one in 


| lis, Cro. Tail, and deviſed all his Mannors to V. R. and 


* Kerry Deviſe of Rents; as for Inſtance, the * Teſtator 
verſics being ſeiſed in Fee of Lands and Tenements, 


the Land paſſed by the Word Rents. 
Gawen Hut if a Rent is granted to a Man and his FEeirs, 
verſus during the Life of another, the Grantee cannot de. 
. viſe this Rent either at Common- Law, or by the 
Eliz. Hog. Statute of Wills, which requires that the Teſts 
Moor 625. tor muſt be ſeiſed of an Eſtate in Tee Simple to 
make the Deviſe good; tis true, in this Caſe he 
had a Fee deſcendable to his Heirs during the 
Life of another; and this was not an abſolute Fee, 
and at the beſt but an Eſtate per auter Vie, to which 
the Statute doth not extend. LE 
If a Man hath Lands in Fee, and is likewiſe 
Roſe ver- poſſeſſed of a Term for Years of other Lands; 
ſusBartlet, and in the ſame Will deviſeth all his Lands and 
.- ho Tenements generally, the Term of Years doth not 
* Stiles Paſs, becauſe there are other * Lands to fatis 
279. the Words of the Will. 5 
So where the Teſtator was ſeiſed in Fee of a 
„ Portion of Tythes in Holford; and having no Lands 
or other Hereditaments there, he deviſed all his 
| | ED Fee-Simpis 
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Fee-Simple Lands whereſoever to his Brother and his 

Heirs; adjudged, That the Tythes paſſed by the 

Word Lands, for though they are collateral and 

diſtinct, and ariſing out of the Land, yet in 

Wills the Propriety and aptneſs of Words are not 

ſo much to be conſidered, as the Intention of the 

Teſtator, who in this Caſe did intend that he had 

ſome Fee-Simple Eſtate in Holford, becauſe he 

had nothing there which could ſupply the Words 

of his Will, beſides the Fee-Simple of this Portion 

of Tythes. | | 
Where the Teſtator was never ſeized, but had Davie 

only an equitable Right to Lands, they will paſs verſw 

by a Deviſe of bis Lands, as if he agreed for the 3 

Purchaſe of Copyhold Land; and purſuant to Rep. 3. 

that Agreement they are ſurrendred out of Court 

to his Uſe, and he die before Admittance, ha- 

ving firſt made his Will, and deviſed all his Copy- 

hold Lands to R. B. after his Death. It was de- 

creed that the Lands ſhall paſs, becauſe the Te- 

ſtator had an Equity to recover them, and the 

Vendor ſtood ſeized for him till a legal Convey- 

ance could be made. 


Deviſe of Goods, by what Words and by whom. 


_ Cannot deviſe the Goods which 
ani rator, he hath as Adminiſtrator. 
a Which the Teſtator had for a Term 
ſile | | of Years, and if an Incumbent Pynchin 
ds; | purchaſe an Advowſon in Fee, n 


and Advowſon, < and deviſeth that his Executor — 
not ſhall preſent to it after his De- © 
17 | | ceaſe, and piveth Inheritance 

to another, tis good. 


Apprentices. | . „ | 
widance, 2 next Avoidance in Right of 


the Wife, doth not paſs. 
= | Bedding. 


234 Deviſe of Goods. by 


Bedding. 
(By the Civil Law, the Debt er Sum 
8 therein mentioned doth paſs; G 
, but thoſe made to the Wife dun 
ſJola, do not pals. = 
Boxes. | | | | G 
„ PH 
Cabinet. H 
Carts. | | | I 
Cattel, Of all Sorts. 7 


Chattels, his own Right, and not in Right 
of his Wite, or as Executor, 


in and Perſonal which he hathin 
_—_ Ho 


Moiety to the other, each may 


Ciſterns, Cn | 
| May deviſe their Share, fo may 
| Tenants in Common; yet if ; 
Coperceners { Leaſeof Lands or Goods is made Bf rn 
and Tenants < to Two, Habendum, the one Hain 
in Common, | Moiety to one, and the other Von 


deviſe his Moiety. 
Copper, Not faſtned to the Freehold. 
In the Barn, Field, or Ground, 
which the Teſtator might have 
| _ . be boy _ and if the 
| 3 Huſband deviſe Corn growing I 
Gre, on his Wife's Land, and dr « 
the Deviſe is good, whether the 
* Corn was fown before or after 
i Marriage. | 


Debts. 
Deſts. 
Fairs. 
Ferrets. | | | 
Fruits, Gathered, but not growing on Trees. 
Glaſs NVindows. : 
| |  Greyboulks 


H 


2 Paſs not. 


what Words, and hy whom. 


By a Deviſeof all his Goods Leaſes 
\ for Years, Paſs, Moor 252. 
And by the Civil Law, fark Goods 


which remain after Debts paid, 
Godol. 467. 


N cattle, Cloaths, Coaches, 

Corn, Carts, Plows, Waggons, 

; I and any Thing fixed to the 
Hoyſboldftuff, < Freehold, doth 3 paſs by this 


Word; but Plate uſed about 
the Houſe, and not for Orna- 


ment, paſſeth. | 

Jewel, See the Earl af Northumberland's Caſe, 
4 Jenant, Cannot deviſe his Part. 

un. 
Keys. Paſs not by a Deviſe. 
Leaſes, For Life or Years. 
Let, Profits thereof. 
Linnen. | 
Locks, Pafs not. 

arkets, | 
Maftiffs. 
Money. 
Mortgages. 


By the Civil Law, Actions, and 
5 Rights of Action paſſed by the 
| 7 —_ 2 1 when the 
Words of Univerſality were re- 
Moveables, iterated in the Deviſe, as I give 
to R. B. all my moveable Goods 
and immoveable of which Kind 

| ſoeyer, or whereſoeyer found. 

| | Moyeables 


? 
2 * 3 
- 
- 


"OY 
£4 


Dieviſe of Goods, by 
Moveables inanimate are paſſive 
in their Motion, as Books, Houſ. 
holdſtuff, and the like, 

ok | Moveables animate are active in 
| their Motion, as Cows, Horſes, 
Fc. but all paſs by this Word 


Moveables; and by Immovea. 
bles, Leaſes, Rents, Graſs, Corn 


—— 


growing, &c. do paſs. 


Moveables, The Civilians have made a very U 

| nice Diſtinction between Money Wl 
lock d up in a ſtrong Cheſt, and 1. 

Money put in a Cheſt for com- Li 

mon Uſe; in the firſt Caſe they W 

tell us, it doth not paſs by the Ex 

| Word Moveables, and as Dr. C. WW'® 

1 dolphinquibbles upon it, tho u. . 

ver ſo current; but ſee no Rex MW" 

; 1 ſon for this Diſtinction. * 

Pewter, - : N | the! 

Plate. | | 4 

Ploughs. EN Wi 

| To a 8 I Wiſhes jou 7 

. in Right of his Biſhoprick, an 

Preſentation, 2 in his Lifetime, Gun - 

; eviſed by him, 1 Inft. 185, 308. Wl... 

_ Saffron, EE N . 4 1 oy 

Ships. | 0 J 
 Spamels. wy 

| Statues, | 1 
Tythes. Tr 

Trees, Felled. nth 


y this Word Plate and Jewels will 


5 B 
Utenſils, 1 not paſs, Dyer 59. B. 


Vaggons, | | 
Wainſcot, Doth not paſs. 


| 3 5 (. 30 dem 


what Words, and by whom. 23F.. 1 
63.) Some Deviſes are void in themſelves vithont 9 
2 Manner of Relation to any ſubſequent Act of the 

1 „ | | | 

As a Deviſe to his eldeſt Son in Fee, this Vaug 
is void, becauſe- he takes no more by the 5 "OY ; 
than what the Law would have given him with- 
out it. ns e os OR 
So a Deviſe to bis Iſſue, he having then a Son Tayler 

and Daughter, was held void, becauſe the Word 2*7/* 
Iſue being in the ſingular Number, it was uncer- And. 123 
| tain which he meant; but Juſtice Croke tells us, — Ei - 
it ſhall go to the Son as the moſt worthy, * and my 742- —_ - 
Lord Hales was of the ſame Opinion; for the „ 
Word Iſne being nomen collectivum, tis a wrong 3 
— to make the Will void for Uncer- . 
may. | 
5 But where the Deviſe was to his Wife for Life, Beal ar- 

and after her Death, to the Heirs Males of any of 75 VT » | 

bus Sons, or next of Kin; it doth not appear whe- Stile Y 
ther he intended the Heirs Males of his Son or 1 
of his next of Kin; for the Words are in the 
Dijunctive, and therefore the Court inclined that 


a Will to be void. | | 

nd Eu a late Statute all Deviſes are made void 4 & 5 

be end fraudulent againſt Creditors only, their Heirs, W. & M. 
cap. 14. 


recutors, &c. and ſuch Creditor may bring a 
tion of Debt on his Bond or Specialty 5 
the Heir at Law of the Obligor, and againſt the 
Peviſee jorntly, who ſhall be chargeable for a falſe 
lea, in the ſame Manner as the Heir would have 
een for ſuch Plea, or for not confeſſing the Aſſets 
leſcended, that is, for the Debt and Damages 
will "th any Writ of Enquizy. Y: 


| Dilapidation. 


| Dilapidation. 


HIS is where the Incumbent either wilſully 

or negligently ſuffers the Parſonage or Vica- 
_ridge-Houſe, Barns, or any other Buildings he. 
longing to the Church to fall down, or be in de. 

cay for Want of neceſſary Reparations,.and which n 

by Law he is bound to repair. Y 

The Executors or Adminiſtrators of the Perſon Wl 1 

in whoſe Time the fame was done or ſuffered P 

muſt make amends to him who fucceeds in the fa 
 Benefice; if they refuſe, they may be ſued in 2 

the Spiritual Court, or the Succeſſor may bring af 

an Action againſt them at Common Law, in be 

which Damages ſhall be recovered. thi 

x5 Eliz And by the Statute 13 Eliz. if any Eccleſiaſt. 
| caps 10. cal Perſon who is bound to repair the Buildings 
| whereof he is ſeiſed in Right of their Place or 
Function, ſuffer them to fall into decay, and 
make fraudulent Gifts of his perſonal Eftate, on 
Purpoſe to hinder the Succeſſor from recovering 
Dilapidations againſt his Executor or Adminſn- 
tor, in ſuch Caſe the Succeſſor ſhalb have like 
Remedy in the Spiritual Court againſt the Gran: 
tee of ſuch perſonal Eſtate, as he might hart 
Had againſt the Executor or Adminiſtrator of the 


14 Eliz. Predeceſſor, and all Money recovered for Dili B. 
cap. 11. qJations, muſt, within two Years, be employed muſt 
upon the Buildings for which it was paid, unde him 

the Penalty of forfeiting double to the King bim 

which ſnall not be ſo employed. . 

boy erf A Parſon cannot cut down Trees on his Land Mars 
Saliſbury? unleſs for Repair of the Parſonage- Houſe or Bui cafior 
Caſe, ings; if he doth, he may be puniſhed in the Soul the 1. 
Godb-259+ ritual Court, or at Common Law. ſew 

_— ....... 5 
* Diſtribution, See Adminiſtration, ante 2? 


Bulſt. 279. Duran! 
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Durante Minore tate, Admin r 4 
tion, &c. See Fo. 73. 


HERE an Infant is made Executor, the - 

R * Execution of the Will ſhall not be com- 
mitted to him until he attain the Age of 17 

Years ; but it ſhall be granted to another darante 
| Minore ætate of the Infant Executor, and the 
ö Power of ſuch Adminiſtrator ceaſes when the In- 
| fant is 17 Years of Ape, as aforeſaid; and if tis 
n z Female Infant who is made Executrix, and ſhe' 
; WY afterwards marries a Man of 17 Years or upwards, 
in her Huſband ſhall have Execution of the Will in 

the ſame Manner as ſhe might if ſhe had been of 
ü. that Age. 55 
15 And if an Action is brought againſt ſuch Ad mi- 
of Wl 1nffrator, the Plaintiff need not ſet forth in his Crofe 
ma Declaration the Age of the Infant Executor at vernss 
on the Time of the Action commenced ; for tho? he 3 
ing may be then more than Þ 17 Years of Age, and by ch²]˖§ỹ 
fra Conſequence the Power of ſuch Adminiſtrator is verſus : 
like determined; yet ſince the Plaintiff may be a Haſlerig, 
ran Stranger to it, the Defendant ſhall not take this 2% 25% 
av I Advantage, eſpecially if he joined Iſſue, by | 
| which he doth admit that his Power continues. 

But where ſuch Adminiſtrator is Plaintiff, he Hall verſes 

muſt ſet forth the Age of the Infant, and aver win: 


1 | wer 1 Roll. 
im to be under 17 Years, in order to entitle Rep. 400. 


himſelf to the Action. N „ 
This is warranted by the Authorities in the * Aldred 
Margin; but by later Reſolutions there is no Oc- —— __ 
afion of ſuch Averment, for it ſhall be # intended , Roll. 2 
the Infant was under the 17 Years, unleſs it be Rep 186, 
hewn that he was more, eſpecially where a De- 209. 
N fendant —_ — 


ay Whiſtler, 2 Roll, Rep. 465, + Wells ver/us Soames, Cro. Car. 
16. | . 


240 Durante Minore ætate, 
fendant hath admitted him to bring the Action, 
and had pleaded to Iſſue. . 
This Limitation of 17 Vears comes in by the 
Canon Law, which is ſtill obſerved in our Lay, 
where ſpecial Adminiſtrations are granted durante 
Minore ætate, (viz.) ad opus & commodum of the ; 
Infant, or to the Uſe of a Legatee; for in ſuch : 
Caſes the Adminiſtration determines when the. R 
Infant or the Ceſtui que Truſt reſpectively attain to R 
Pember- the Age of 17 Years, and ſo it doth where an In- Hh 
ton verſus fant is made Executor, and another is appointed 
_ 2 to be Executor during his Minority by the Ad of of 
„rd. the Teftator bimſelf, as where he declared that * 
none ſhould have any Dealing with his Goods of 
until his Son came of Age, except R. B. by theſe th 
Words R. B. is made Executor durante Minore _ 


4 ae. . * @& 5 the 
Tis otherwiſe where Adminiſtration is granted i 
cum Teftamento annexa durante Minore atate, &c. 5 


generally, for ſuch Adminiſtration doth not ceaſe apr 
now till the Infant is of full Age, (viz. 21.) be 
cauſe by the Statute for ſettling Inteſtates E bei. 
ſtates, the Adminiſtrator is to give Bond to the. n 
Ordinary truly to adminiſter, &c.* and an Infant ¶ abo 


» Atkinſon under * 21 Years cannot give ſuch Bond. = I 
_ + And becauſe this Adminiſtration is not within 20 

. Gopal : > 4 that Statute, therefore the Ordinary is not obliged 21, 
TI vent. to grant it to the next of Kin of the Infant Exec WW Far 
219, tor, but to whom he ſhall think fit. decre 


Debt againſt an Adminiſtratrix upon a Bond North 

of her Huſband ; ſhe pleaded in Abatement that WW... 

her Huſhand made a Will, and her Son Executor, tei 

who is an Infant, and that Adminiſtration, with men; 

the Will annexed, was granted to her durante riſe c 

little ver- Minore etate of the Infant Executor, unde ex quo, the v 
ſus plant, c. and upon a ſpecial Demurrer to this Plea, Nhe gi 
Lutw. ao the Plaintiff had Judgment, becauſe the Defen ih, fn 
dant did not aver her Plea. | 


Upon 


Adminiſtration, - &c. 


there is a Difference where an Adminiſtration is 
granted to another by the Ordinary durante Minore 
«tate of an Infant Executor, and where one is 


durante Minore ætate of ſuch Infant Executor; for, 
in the firſt Caſe, the Adminiſtration doth not de- 
termine until the Infant is of full Age; for the 
Reaſon before mentioned, and in the other it 
ceales at 17 Years, as for Inſtance: 


nal Eſtate, deviſed ſeveral Legacies, E7c. and 
after thoſe were paid he deviſed the Surplus to 
the Lord Craven for the Uſe of his only Son Villi- 
am Whitmore, and the Heirs of his Body, and for 
the Uſe of the Heirs of the Bodies of his Three 
Siſters, in Caſe his Son ſhould die in bis Minorit 
without Iſſue; and he made his Son Executor, 4 
e appointed the Lord Craven Executor during the 
4 Minority of bis Son, and afterwards died, his on 
de i Craven proved the Will; the Son married, and 
nt i about the Age of 18 deviſed all his real and per- 
ſonal Eſtate to Frances his Wife, and made her 
Frecutrix, and died without Iſſue before he was 
21, and without proving his Father's Will ; then 
Frances his Widow proved that Will; and it was 
decreed that ſhe had a good Title to the Surplus 
of the perſonal Eſtate,as Executrix to her Huſband, 
becanſe the Executorſhip of the Lord Craven de- 
termined when the Son was 17 Years of Age, and 
then an Intereſt was veſted in him, and the De- 
viſe over of the Surplus was of no Effect; for 
the Word Minority (where the Deviſe is over to 
the Siſters) muſt be underſtood to determine at 
the ſame Time as the Minority determines in that 

PC | Clauſe 


uin 
Fed 
ecti- 


ond 
hat 
tor, 
ih 
ante 
quo, 
lea, 
fen- 


pon 


Upon what hath been already ſaid, it appears | 


appointed Executor by the Ad of the Party himſelf, 


Sir William Whitmore having ſettled great Part 2Vent.367 
of his Lands by Deed, and having a great perſo- 2 Cb. 


Rep. 167. 


being then about 13 Years of Age; the Lord 


(sa 4.) V hat Ads the Adminiſtrator and Infant Exe. 


Brown]. 
47, 81. 


{ 


Pigott 
verſus 
Gaſcoigne 
Cro. Eliz. 
bo. _ 


5 Rep. 29. 


x Brown]. 


45. 
Bromhead 
ver ſus 
Rogers, 


2 Brownl. 


** 
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tration, ſomething hath been already ſaid, to 


by the Will of Margery Langton, who made N. 


Durante Minore ztate, 


Clauſe of the Executorſhip to the Lord 
which was at 17 Years of Age. 
However, I ſhall mention Es, 


Craven, 


(I.) Some former Reſolutions relating to the Time 
of determining an Adminiſtration, durante Mi. 
nore ætate. | F 

(2.) V bat Acts ſuch an Adminiſtrator may do dur- 
ing the Minority of the Executor. 
(3.) V hat Ads be cannot do. 


cutor may do after he comes of Age. 
(I.) As to the Time of deter mining ſuch Admini- 


which I ſhall only add, That if any Adminiſtra- 
tion is granted during the Minority of two In- 
fants, and one of them comes to the Age of 17, 
the Adminiſtration ſtill continues, but if one was 
17 at the Time of the Adminiſtration granted, 
and the other under that Age, the Adminiſtration 
is void. 7 S : V 
Debt againſt an Adminiſtrator, durante Minore a 
etate of R. B. the Executor; and avers, That the 


ſaid R. B. was within the Age of 21, which he T 
might be, and yet above 17, and becauſe ſuch an C 
Adminiſtration ceafed at that Age, and if com- Ti 
mitted afterwards, 'tis void, therefore it was ad- bet 
Judged againſt the Plaintiff. | for 

I have my Lord Coke's Reports, which were WW an 
formerly the Books of Juſtice Croke, and under bro 
this Caſe he hath wrote, (viz.) If A. B. had been WM ef 
made Executor by the Will, until R. B. ſhould be of 8 mn; 
the Age of 21, and the Executor had refuſed, in WW brot 
ſuch Caſe Adminiſtration ſhould be granted © lf oor 


another, until the ſaid R. B. comes to 21; as it Wis 


cholas 


cholas Hobbs Executor, and John Guy and Fobn 
Donghty Executors, until Nicholas Hobbs ſhould be 
of the Age of 21; they both refuſed, and Admi- 
nitration was committed by the Prerogative 
Court to Toby Horton, until the full Age of Ni- 
cholas Hobbs the true Executor, and concludes 
quod nota Bene. : : 3 

But moſt of the Reſolutions before the Statute Davenport 
for ſettling Inteſtates Eſtates are, That if it ap- aue, 
pear in pleading, that the Adminiſtrator was C7 pots 
more than 17 Years of Age, that in ſuch Caſe the 516. 
Adminiſtration is determined. | 1 Roll. 

* And tis to be obſerv'd, that if one of full Age Abr. 526, 
and an Infant are made Executors, and Admini- 2 Sith 


tration is granted to one during the Minority of verſus 

: the other, in ſuch Caſe they muſt both join in Smith, 

8 any Action to be brought by them as Plaintiffs, Vel. 130. 
5.9 55 : FI SIT ENG : Brownſe 

, or tis wrong, unleſs tis ſpecially ſet forth in the ,,, * 

18 Declaration, that there was another Executor un- 

d. der Age, tho not joined. 15 

N Covenant, &c. by an Adminiſtrator de Bonis 


| non durante minore atate of Rebecca Wood, brought 
We againſt Huſband and Wife, Executrix of her firſt 
he Huſband, and averred that ſhe was under Ape. 
he The Defendanty plead in Bar, that after the laſt 


an Continuance the ſaid Rebecca came of Age, (vix. 21.) 
m- The Plaintiff demurred, but it was never argu d, 
ad- becauſe he could never maintain the Demurrer, 


for as ſoon as Rebecca came of full Age, there was 
ere an End of the Action; ſo where a Scire facias was 
ader WI brought by an Adminiſtrator during the Abſence 


deen ef V. R. who was right Executor, upon a De- 31. hr 

ve of BI murer it was held good; but that an Action verſw 

, in brought by ſuch an Adminiſtrator ſhall abate, as Peck, 
o ſoon as the right Perſon comes, but Actions * Lutw. 


brought againſt him ſhall not. * 

(2.) The Acts which ſuch an Adminiſtrator may do 
during the Minority of the Infant, are as follow : 
© op . 


J *Tis generally held, that this Adminiſtrator 
hath only a ſpecial Property in the Goods ad 
_ proficuum Executoris, and not a general Property 
as another Adminiſtrator hath, and yet he may 


Hy Seth verſus bring an Action of Trover for the Goods of the 


Seth, Teſtator, for he hath not only the Cuſtody but 
„ the Property of ſuch Goods. 

e. He may ſell the Goods of the Teſtator and pay 
Debts, and do moſt other Acts which an Executor 


might do, ſo as they are for the Benefit of the In- 


fant Executor. 


(3.) But be cannot ſell or ai poſe any Thing but in 


Caſes of Neceſity, as Bona peritura, or to pay Debts 
as aforeſaid , he cannot make a Leaſe but till the In. 
fant comes of Age; neither can be ſell any Leaſe or 
Term of Tears deviſed to the Infant ; and all this wa 
prince reſolv'd in Prince and Simpſon's Caſe. + | 
gerſus 8 . Anno 41 Elix. Leaſes were deviſed to an In. 
2 And. 121 fant Executor, and Adminiſtration was granted 
Cro. Eliz, to another during his Minority; it was adjudged, 
718. That ſach Adminiſtrator could not ſell theſe 


Z $ Rep. 29. Leaſes without ſome reaſonable Cauſe, as if there 


g were no other Goods to pay the Teftator's Debts; 


but it was held he might ſell fat Cattle, for theſe 


were Bona peritura, and the Reaſon of this Reſo- 
lution was, becauſe ſuch an Adminiſtrator hath 
not an abſolute Property in the Goods, but only a 
ſpecial Property, in proficuum Executoris. 

Owen 35. And therefore he cannot bring an Action of 
Debt; this was my Lord Dyer's Opinion, becauſe 
he is in Nature of a Servant or Bailiff to the 
Executor. N 
Milter ver- Neither can he be ſued upon a Bond of the 
e Gore, Teſtator; for he hath no Intereſt in his Eſtate; 
non this appears by a ſhort Note in Godjolt. (viz) 
Bonds were aſſigned to the Queen, who brought a 
Sci. fa. againſt an Infant Executor, and he plead- 
ed, That Adminiſtration of the Gd . 

8 12 5 | | elta 


244 Durtante Minore tate, e 


F 


of 
iſe 
he 


the 


tes 
iz.) 
t 2 


Adminiſtration, ce. 245 
Teſtator was granted to R. B. during his Mino- 
rity, but the Court of Exchequer, Anno 31 Eliz. 
held this to be no good Plea, but ruled him to 
anſwer as Executor, and this was when Manwood 
was chief Baron there. 2 - 

(4) As to ſuch Actions which an Adminiſtrator or 


| Infant Executor may do when the Executor comes of 


Age. 
Fi, Such an Infant when he comes of Age 
cannot have an Action of Accompt againit an Ad. 


miniſtrator, durante Minore etate, of or for the Bendlow's 


Goods of his Teſtator; but he may bring Detinue 25. 

or ſue him in the Spiritual Court. 
Then as to Actions brought by ſuch Admi- 

niſtrator, if he recover Judgment, and before 


Execution the Executor comes to the Age of 17, 2 Brownl. 


it was a Queſtion how it ſhould be executed, be- 83. 
cauſe the Power of the Adminiſtrator was then 


determined, and the Executor himſelf could not 


have Execution, becauſe he was no Party to the 
Record; but it was held, That he might ſue out 
a ſpecial Sci. fa. upon the Record, and ſo take 
out Execution in his own Name; all this appears 


| by a ſhort Note in Brownlow, where the Year- 


Book 27 H. 8. 7. a. is cited to warrant it; but I. 
have look'd into that Book, and there is nothing 
there like it. | | 
| So where ſuch an Adminiſtrator had Judgment, Enbrin 
and brought a Sci. fa. againſt the Bail, who 37 
pleaded that R. B. the Executor was of Age, upon 2 Lev. 37 
Demurrer this was held an ill Plea, becauſe the 
Recegnizance entered into by the Bail, was to the 
Adminiſtrator himſelf by Name, and the In- 
fants coming of Age doth not hinder him from 
bringing the Sci. fa. 

The Caſes before mentioned were where the Admini- 
frator was Plaintiff, theſe which follow are where be 


vas Defendant, | 
„ R3 . Debt 


Mon peſſon 


246 


Fordverſus . Debt was brought againſt an Adminiſtrator 


Durante Minore ætate, 


Granvile, durante Minore etate, and pending the Action, the 


Moor 462. 


Infant Executor came to the Age of 17; it was a 
Queſtion whether the Action abated, and the 
Judges where in great Doubt about it, as Serjeant 


Goldbolt Moor tells us; but where ſuch an Adminiſtrator 


104. 


was Plaintiff, and Judgment was obtained againſt 
the Defendant, and he was in Execution, and 
afterwards the Infant Executor came of Age, and 
it was mov'd, That the Priſoner might be dii: 
charged, becauſe the Authority of the Perſon, at 
whoſe Suit he was in Execution, was determind. 
and he could neither give the Defendant a Dif- 
charge, nor acknowledge Satisfaction upon Pay. 
ment of the Money; but the Court were of O. 
pinion, That the judgment and Execution were 


in Force, and that if the Defendant would be 


Palmer 


reliev'd, he muſt bring an Auditd quereld; but in 
2 Lev. 37. my Lord Hales was of Opinion, that 
it Execution had been taken out after the Execu- 
tor came of Age, it had been wrong. : 
If ſuch an Adminiſtrator waſtes the Goods, he 


verſus Li. cannot be charged as Executor de fon Tort when 


therland 


Latch, 


the Infant comes of Age, becauſe he had a lawful 


160, 267. Authority to poſleſs himſelf therewith, and in 


ſuch Caſe he muſt be charged upon the ſpecial 


x And. 34. Matter; but if the Goods had been in his Poſlel- 


ſion, the Infant might have an Action of Detinue 
againſt him. 


Brooking So where an Executor is conſtituted by a Vil 


verſus 


during the Minority of an Infant Executor, and 


_ Jennings, ſuch an Executor waſtes the Goods, and then the 


1 Mod. 174 


74 right Executor comes of Age, he hath a Remedy 

againſt the other, but he is not hable to the »uits 
| of other Perſons upon that Account. | 

Notwithſtanding it is held in Anderſon. That 

if the Goods had been in the Poſſeſſion of the Ad- 

miniſtrator, an Action of Detinue might be 


proud prayed ans mes -. PRE 


* 


Dying : Legutee dying in, &c. 247 A 
brought againſt him by the Infant Executor when 
he comes of Age; yet many Years after, this was 
made a Queſtion. | X 

For Anno 13 Car 2. it was doubted how he Lawſon 
ſhould be charged, he having the Goods then in 25/% _ 
his Poſſcſhon, it was agreed it would not be as 81d 7 
Executor de ſon Tort for the Reaſon before ment: 
ond; but there were ſome Opinions, That he 
might ſtill be charged as Adminiſtrator durante 
Minore atate, becauſe a Stranger might not know _ 
when the true Executor came of Age, but by the 
Adminiſtrator's ceaſing to intermeddle ; however, 
it was generally agreed, that the ſafeſt Way was 


to charge him upon the ſpecial Matter. 5 


If ſuch an Adminiſtration is repealed, and Ad- 1 Roll. 
miniſtration is granted to another durante Minore Abr. 911. 
atate, £7c. who compels the firſt Adminiſtrator to 
account, and afterwards gives him a Releaſe, yet 
the Infant Executor, when he comes of Age, may 
bring him to account again, for what was done 
by the other, ſhall be no bar to him. 


Dying Legatee dying in the Life of 
| the Teſtator. | 


+: + as Appeals, fo. 82. 


rg; real and perſonal have been often | 
I deviſed to take Effect at a Time to come, Ie Feme 


. Executrix. 
and many Queſtions have been made || where the — 


Deviſees have died before that Time, whether Ste Heir, 


their Intereſt ſurvives to their Executors, or not; paſtes. 
all which I have collected under theſe Heads: | 


(1.) Where the Deviſee dieth in the Life. time of 
the Teſlator, whether is the Legacy due or not? 
= ay ad Ws (2.) Where 


248. 


Godol. 
= 5 3 ; 


Dyins : Legatee dying in 
(2.) Where the Intereft of a Deviſee of Lands doth 
dieter mine upon his dying before the Time 7 
pointed for lin to take. 
(3.) Where not. | 
(4.) Where the Intereſt of a Legatee of perſonal 
Things determines upon Dis dying _— 10 4 
y is due. 
(5.) Where not. 
(6. Soc of Deviſes to one when of Age, or at fach an 


(7) Of appobnting one to receive the Profits &c. 
till another comes of Age, and bis dying before 
that Time. 
(80 Legatee dying before probate, &c. to whom muſt 
Adminiſtration be committed. 


(9.) Leſſor dying after the balf Tear, and ſors the 


Day of Grace. 


( [ ) By the Civil Law a Tad 1s not . un. 
leſs the Legatee ſurvive the Teſtator; ſo tis if the 
Legacy 1s conditional, and he die before the Con- 
dition perform'd, or if tis payable on an uncertain 
Day, and he die before that Day comes, but if 


payable on a certain Day tis otherwiſe, for then 


it ſhall ſurvive to his Executors, and muſt be paid 


at the Teſtator's Death. 


The firſt Inſtances of this Nature ſhall be concern- 


| ing Lands. 


Brett 
verſus 
münden, 
Plow. 
Com. 345. 
3 


Rec lor "of 


 Cheding- 
| ron's Caſe, 


ep. 155. 


i; A Deviſe of Lands to Henry Brett and his 
Heirs. the Deviſee died in the Life- time of the 
Teſtator; by this the Deviſe is countermanded, 
for the Deviſee was not in being at the Time 
when the Deviſe ſhould take FRE; e and the * 


the Life of the Teftator. 349 
have been endowed, and if he had died without 
Iſſue the Land would eſcheat; but neither of theſe 
Things would have been allow'd, becauſe the 
Land did not veſt in the Deviſee, and by Confer 
quence his Son will not have it. 1 A 
Note, In this Caſe there was no new Publica- 
tion of the Will, which there was in the Caſe fol-. 
lowing : 5 5 T „ 
J. The Father having four Sons, deviſed his * 
Lands to R. B. his youngeſt Son in Tail, with ſus Fuller, 


ä b Moor 25 
ſeveral Remainders over to his other Sons ſuc- Cro. Eliz. 


{ſively in Tail: R. B. died in the Life-time of 422. 
the Teſtator, leaving Iſſue a Son, and afterwards 
the Teſtator ſaid, ny Vill is, That the Sons of R. B. 
hall have the Land deviſed to their Father, as tbey 
ould have 1f their Father bad over- lived me. The 
Court was divided upon this Caſe, for two Judges 
were of Opinion, That the Son of R. B. ſhall not 
zve the Land, becauſe the new: Publication was 
ot in Writing, and that he could not take as 
Heir to R. B. becauſe it never veſted in him; 
hich agrees with the Judgment in Brett's Caſe; 
nd if he ſhould take by the Will he would take 
Deſcent, but if by the new Publication he would 
ike by Purchaſe. The other two Judges held, 
hat the Son of R. B. ſhould take by Purchaſe, 
id that the Teſtator knew he could not take by 
cent, becauſe his Father died in the Life-time 
| the ſaid Teſtator, therefore he intended he 
ould take by Purchaſe by this ew Publication; 
tis plain, that if the Deviſe had been to R. B. 
d to the Heirs of his Body, and R. B. had 
* at that Time, his Heir ſhould take by 5 
rchaſe, 
5 a Deviſe to R. B. in Fee, to the Uſe of H. B. Hartopp's 
d the Heirs Male of his Body, and for Default "= Gro, 
ſuch Iſſue. to his Daughters: R. B. died in the os os 
ine of the Teſtator, leaving Iſſue «Dingle 
8 and 


\ 


Worrell 
verſus 


Brand, 


Raim. 131 Caſe this Judgment was arreſted. 


a judgment obtain'd againſt: the Teſtator. The 


Dying. :. Deviſee dying in 


was afterwards dehver'd ; adjudged, That neither 


the Son or Daughter ſhall have the Land, for it , 
cannot veſt in the Son, becauſe it never veſted in - 
R. B. his Father, for he died in the Life-time of z, 
the Teſtator, and here the Word Heirs doth nat þ 
give an immediate Eſtate, but tis a Word of Li. fu 
mitation. 5 | 5 1. WW be 
Aſſumpſit againſt two Executors after Iiſue join. ;, 


ed, one of them died, and the Plaintiff ſuggeſt. WM + 
ing this Matter on the Roll, proceeded againſt 
the Survivor; and had a Verdict; it was infiſtel of 


Actions of — founded on a Wrong, by the 


Survivor, but tis not ſo where the Action h ou 
founded on a Contract, as an indebitatus aſſunpſt, ut 


nil Debet, c and fo is Woodward and Darcis othe 


Caſe in Plowd. 186. upon the Authority of which 


Scire facias againſt an Executor, to ſhew Cauſ 
why the Plaintiff ſhould not have Execution on 


Defendant demanded Oyer of the Record, by which 
it appeared, that the now Plaintiff had brought 


an Aſſumpſit againſt the Teſtator, and upon 1WW7,a 

— Sead they were at iſſue, and a Trial ae 

was had at the niſ privs, and that between tix 2 

Burnett Tryal and the Day in Bank, the Teſtator died, anc here 
verſ thereupon the Defendant now pleaded, that sher 
Holden, Teſtator owed him ſo much Money on Bond be hal. 


1L 


Raim. 210 which he retain'd, &c. and had not Aſſets ultra 
& G. and upon a Demurrer to:this Plea, it was adjudg0 


reach the Debt due to the Executor. 


'x' Mod. 6. That by the Statute 17 Car. 2. Cap. 8. the Dea; T. 
S. C, of the Teſtator was ſupplied, ſo as to make th lined 
oy 424 Judgment obtain'd againſt him good, and to ovel Ud no 


Sin 


\ 


the Life of the Teftator. 251 
Since the Caſe laſt mention'd, the Statute 8 & 9 | 
Will. cap. 11. enacts, That if the Plaintiff or Defen- 
unt die after an Interlocutory, and before final Fudg- 
ment, the Action ſhall not abate, if ſuch Action might © 
be originally proſecuted againſt Executors or Admini- 
frators; and the Executors and Adminiſtrators of 
ſuch Plaintiff, after an interlocutory Fudgment, may 
have a Sci fa againſt the Defendant if living, or if be 
be dead, againſt bis Executors or Adminiſtrators, to ſhew 
Cauſe why Damages ſhould not be aſſeſſed and recovered 
againſt him; and if they do not appear at the Retorn 
of the Writ and ſhew Cauſe, &c. or being retorned, 
vurned, or Nihil retorned, upon two Writs of Sci fa 
a Writ of Enquiry of Damages ſhall be awarded, 
which being executed, Judgment final ſhall be given. 
The Teſtator deviſed his Lands to his two Davis 
younger Sons and their Heirs; one of them died e 
in the Life time of their Father, and there was no Sm 
other Publication of the Will; adjudged; That 
the Survivor ſhall have the whole. This had 
been no Queſtion, if the Son had ſurvived the 
Father, and then died, for in ſuch Caſe they had 
been Jointenants, the Law would have transferrd 
the whole to the other by Survivorſhip. | 
The Law is the ſame if any perſonal Thing is 
deviſed to a Man who dies in the Life-time of the 
ng the Executor of ſuch Legatee ſhall not 
ave it. rar: . 
(2) As to a Deviſe of Lands, in ſome Caſes th 
Intereſt of the Deviſee determines upon his Death, as 


fal cone to the Age of 24, and that his Executor 9. f, 
ball have the Overſight and dealing thereof in the vel. 73. 


v ined by the Death of the Son; for the Teſtator **: 
ud not intend to bar the next and right Heir of 


Carter 23 


here a Man deviſed his Lands to his Son when Carpenter 


nean time; the Son died before that Age; adjudg- Moor 974. 
ed, That the Intereſt of the Executor was deter- 1 Brownl. 


232 Dying: Deviſee of Lands dying 
haus Son, until he would have been of that Ap, 
if he had lived. But if it had been to be pai 
| at his full Age, and he die before, then the Fre. 
Bodb. 181. cutors may recover in the Spiritual Court. 
(.) But in many Caſes the Intereſt is not determiy. 
ed by the Death of the Party before the Time limited in 
the Will. e 
Moor 38. As to a Deviſe to his Wife from Tear to Ian 
f until his Son ſhould come to the Age of 20 Year, 
if the Son die before that Time, tis true the In- 
tereſt of the Wife is determined, becauſe the 
Words from Tear to Tear ſhew, that it was the In. 
tention of the Teſtator, that the Eſtate ſhould 
end upon the Death of his Son; but if theſe 
Words had been omitted, and the Deviſe had been 
to the Wife until the Son ſhould come to that Ape 
there, tho' he had died before, yet the Eſtate of 
the Wife ſhould continue. . | 
Borafton's And this agrees with Boraſtons Caſe, which 
1 was a Deviſe of his Lands for eight Years, and 
8 e. 19 afterwards, that it ſhould remain to his Executon 
until Hugh ſhall be of the full Age of 21 Tears, and 
this to perform his Will; and when Hugb ſpall be 
of that Age, then to him and his Heirs: He died 
at 9 Tears; adjudged, That the Executors ſhall 
have it till Hugh ſhould have been of that A 
if he had lived; *tis true, when and then are Ad. 
verbs of Time, but when they refer to a Thing 
which muſt of Neceſſity happen, they make 10 
Contingency. Now, if the Word ſhall in thu 
Caſe ſhall be taken for ſhould, then they refer 0 
2 Thing which muſt neceſſarily happen; for tl 
certain (as my Lord Coke tells us) that Hugh eithe 
ſhall or might have accompliſhed the Age of 21 
but with Deference to his Opinion, I can ſee nt 
Certainty in it, for it will not be affirmed that 
tis certain any one Hall live to 21, neither ! 
there any Certainty in ſaying, a Man miglt“ 


> 1 
HAT 


before the Time mention d, Wt. 
Words which reſt in Contingency, viz. he might or 
die before; tis true, if the Executors were to have 


made certain, by computing it from his Death; 
until he ſnould have been of that Age if he had 
liyd; however, we have his Word for it, that 


yhn the Remainder to Hugh ſhall take Effect in 
rſeſton, and not when it ſhall ve. ; 


There is another Diſtir ction made in Boraſfou s 


High ſhould have attained his full Age, (he being 
hen about 9 Years old) he would not have av 
ſolute Term for 12 Years; for if Hagh died be- 
re 21, the Intereſt of the Leſfee would have de- 
ermined; but in a Deviſe tis otherwiſe; for where 
he Teſtator deviſed the Lands. to his Executors, 


e being then but 9 Years old) it was adjudged, 
hat the Executors had an abſolute Term for 12 
ſears, which did not determine upon the Death 
Hugh within that Time, becauſe the Deviſe 
ang to his Executors (until that Time) for the 
formance of bis Will; it ſhall be intended, That 
de Teſtator had computed the Time in which 


rofits, viz. in 12 Years, and therefore he deviſed 
sLands to his Executors until Hugh (who was 
en 9 Years old) ſhould be of full Age; and 
ls ſhews that he did not intend the Intereſt of 
e Executors ſhould determine on his Death, ſo 
it it was a preſent Neviſe to them, and not' 
Mingent, | 1 

| So 


it till Hugh ſhould bs 21, then the Term may be 


all and ſhould in Conſtruction of Law are all one, 
ard then and when are Demonſtrations of the Time, 


ſe, between a Leaſe and a Vill, as to this Mat- 
er, viz, If the Teſtator had made a Leaſe until 


til Hugh ſhall accompliſh bis full Age of 21 Tears, 


1s Debts might be paid by the Perception of the 


. 


ſfrould have accompliſtid that Age, for thoſe are We abs, 


bold have accompliſh'd that Age, if he did nee 


* werſus 


254 
Taylor 


Biddall, 
xMod.189 


made his ſaid Siſer Executrix; afterwards, Benjamin 


Eſtate for Years until Benjamin ſhould or might be 


Sweet ver- 
ſus Bea le, 
Lane 56. 


9 till he ſhould be 18 if he had liv'd. : 


Winch 51. 
Spencer's 


Caſe. 


18 Eliz. 
Allen's 
Caſe. 


Iſſue at the Time of his Death, but that Iſſue 


dy d, and the Tenant for Life alfo dy'd before i 


| Dying  Legatee dying within the 
So where the Teſtator deviſed his Lands to his 
Siſter and Heir for ſo long Time, until her Son 
Benjamin ſhould attain his full Age of 21 Years; 
and after he ſhall have attained that Age, then 
to him and his Heirs; and if be die before 21 Tear, 
then to the Heirs of the Body of Robert; and 


died before 21; adjudged, that the Siſter had an 


of Age, becauſe ſhe was made Executrix ; and 
that Benjamin had a Fee immediately veſted in 
him by the Deviſe, upon whoſe Death it deſcen- 
ded alſo immediately upon his Heir, 

So where the Teſtator deviſed a Term to his 
Wife, until his Iſſue of her Body accompliſh the 
Age of 18 Years, bringing up the ſaid Child; 
provided, if the Teſtator die without Iſſue, that 
the Land ſhall be to his Wife for Life: He had 


died afterwards, before the Age of 18; adjudged, 
that by this Limitation the Wife ſhall have the 
Land, until the Iſſue ſhould have come to the Age 
of 18, if he had liv'd ; becauſe the Time may be 
made certain, by computing it from his Death, 


(4.) The Intereſt of a Legatee ſometimes determine 
upon bis Death, if be die before the Time mentioned m 
FL. > RE 

The Teſtator being ſeiſed of Lands in Fee 
ſowed them with Corn, and afterwards deviſed 
the Lands to V. R. adjudged, that the Deviſe 
ſhall have the Corn, and not the Executors 0 
the Teſtator. | 
So where a Man ſowed Land, and afterward 
deviſed the Land for Life, Remainder in Fee, an 


Corn was reaped ; adjudged, that the Executor 
the Tenant for Life ſhall not have it, but he ! 
Remainder, 1 


wes 
in 


Fee 


ni(ed 
riſes 


rs 0 


— 


7 Time ment ion d in the Will. 8 . . - 
The Teſtator deviſed Land, and afterwards: 
ſowed it, and then died; adjudged, that the De- 
viſce ſhall have it, and not the Executor of the 
Teſtator. Per Winch. A beben 
. The Lord Pawlet charged his Lands by Deed, xord paws 
for the Payment of 40g l. to his two Daughters, lect's Coſe, 
at their reſpective Ages of 21, or Marriage, and reſer- Went. 368 
ved a Power of ordering it otherwiſe by his Vill; N 
ſon afterwards he by Vill deviſed 4000 1. a- piece to 
his two Daughters, for their Portions, in ſuch Man- 
ner as he had provided by the Deed : One of the 
Daughters died before 21 or Marriage, * the Mo- * Bond's | 
ther adminiſtred, and preferred a Bill in Equity gag 
zgainſt the Truſtees and Heir at Law, to have 3. P. 
this 4000, The Queſtion was, Whether ſhe 
ſhould have it, or it ſhould accrue to the Benefit 
of the Heir? And decreed it ſhould be for his Be- 
refit, becauſe it was charged upon the Land by Deed, 
and not a meer Legacy given by the Vill; for the 
Vill was only declarative of the Deed , it was a 
Truſt charged on the L and did not lie in De- 
mand by a Suit, as a Legfacy doth, but only by a 
Bill in Chancery, to have the Truſt perform'd. 
But where there was a Deviſe-of a Sum of Mo- 
ney, Remainder over, and the firſt Legatee died 
before he had receivd his Legacy; the Lord 
Commiſſioner Rawliſon was of Opinion that it 
ſhould go to his Executor; but Commiſſioner Mich. 
Hitobins contra, that it ſhould go to the Admini- 3 Willi. & 
ſtrator de Bonis 10M, Sc. | . 
(5.) In many Caſes the Intereſt is veſted immediately | 
by the Will, and the Legatee may diſpoſe of it; or if 
he die before the Time, and make no Diſpoſition, it 
ſaall go to his Executor. 3 
As where the Teſtator was poſſeſſed of a Term Dyer 74. 
br Years, and deviſed his whole Term to R. B. | 
upon Condition, that if he ſhould happen to die 
fore R. N. that then the Term and the Intereſt 
„ | | .__ thereof 


N 


556 | 
ttereof ſhould remain to the ſaid R. N. during 
the Reſidue thereof: The Deviſee fold the Term 
and died before R. N. Adjudged, that he had no 
Remedy, for it was an Intereſt veſted in R. B. by 
Latimer: So where the Teſtator deviſed 5001. to his 
Gaſe, Dyer Daughter, for and towards ber Marriage, and died, 
59. 3. then the Daughter made her Executors and die 
before Marriage; adjudged, that they ſhall have 
the Money: But if it had been for and towards 
her Marriage, to be paid at the Day of Marriage, or 
at the Age if 21 Tears, and ſhe had died before, in 
uch Cafe her Executors ſhould not have it, be 
cauſe the Teſtator did not intend a preſent, but 
future Intereſt, for Advancement of his Daughter, 
and that it ſhould remain in Contingency. 
Roberts In like Manner it was where the Teſtator ds 
verſus viſed Portions to his Daughters; and having a 
Roberts, 2 Term for Years. bequeathed that to his Son v 
mes be came to the Age of 21 Tears, and before he came 
to 21, I make it to myaExecutors, &c. The Son 
died before 21; ata, that his Adminiſtrator 
ſhall have the Term, for it was an Intereſt veſted 
in the Inteſtate, ' . 
14 H. 8. So where the Teſtator deviſed 20 l. to be paid in 
24 H. 8. four Years, and the Deviſee died the firſt Year, 
his Executors ſhall haue the Money, for tis deli. 


1 tum — preſents. 3 1 a 
Tay Like the Lady Lodges Gaſe, viz. a Legacy was 
Lodge, 1 bequeathed to an WAS K 


be paid when be ſul 
Leon. 278. ce of Age, he died before 13 That his 
Executor or Adminiſtrator ſhall have it preſently, 
and not expect until the Infant ſhould have at 
tained that Age, if he had lived. 5 
2 Roll. Anno 17 Fac. there was the like Judgment, , 
Rep. 134+ a Lepecy was given to a Feme Covert to be puil 
18 Months after the Death of the Teſtator, ſhe died 
within that Time; adjudged, That. her * 
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his Intereſt doth not determine, We. 237 


ſhould have it, becauſe ſhe had an Intereſt in it 

before the Day of Payment, and ſuch an Intereſt 

which her Huſband might have releaſed. 4 
And with this the modern Authorities agree. 


(6.) I A Deviſe of a Sum of Money to be paid at the 2vent.354 
Age of 21, or Day of Marriage, and the Legatee See Smar- 
died before; in ſuch Caſe his Adminiſtrator ſhall fie Perſe? 
have it, becauſe the Legatee had a preſent Intereſt, 1. as 
tho the Time of Payment was future: Beſides, 98. S. p. 
tis a Charge on the Perſonal Eſtate, which is in 2Lev. 20% 
Being at the Teſtator's Death; and if the Legacy . 
ſhould be diſcharged by this Accident, it would 
be for the Benefit of the Executor, which the 
Teſtator never intended. | _ 5 

But it the Deviſe of the Money had been at Clobetrie's 
ber Age of 21, or Day of Marriage, without ſaying Se 
when to be paid, and ſhe had died before, in ſuch cn. . 
Caſe it is a lapſed Legacy; ſo it is if the Peviſe 25. 
ur been to her when ſhe comes to 21, and ſhe die 

ore. | - | | 

As for Inſtance, a Deviſe of 100 l. ts his Daugh- Godb. 192. 
ter when ſhe ſhall marry, or to his Son when be Foal | 
be of Age, and they die before; in ſuch Caſes 
their Executors ſhall not have it; otherwiſa, if 
the Deviſe had. heen to them, &c. to be paid at 
the Day of Marriage, or at the Age of 21, and 
they die before, their Executors ſhall have it. 

But "tis otherwiſe where a Legacy is deviſed to 
one when he ſhall be of ſuch an Age, and to ano- 
= upon the Contingency of his dying before that 

me, | | 

As Anno 4 Edw. 6. the Teſtator bequeathed his 1 And. 335 
Goods to his Son when he ſhould be of the Age of 21 
and if be die before, that his Daughter ſhould 
have them: The Son died under Age; adjudged, 
that the Daughter ſhould have the Goods imme- 
lately, and not ſtay till the Time her Brother 
would have been of Age 1 he had liv d. 


* 


4 IF 
258 

2 Vent. 
347 


Dying One to receive the Profits 
So a Deviſe of Tool. to R. B. at the Age of 27, 


and if he die before, then V. NM. and R. NM. to have 


it, or elſe the Survivor of them; they both died 


8 in the Life-time of R. B. and before he was of 


Age, and then R. B. likewife died under Age; 


adjudged, that the Adminiſtrator of R. N. who 


ſurvived V/. N. ſhall have the Money, tho his 


Inteſtate R. N. died before the Contingeney hap- 


Roll. Abr. 


pened. : | 
If a Legacy rs devifed to R. B. and bis A 


zi. Exor. gn, and the Deviſee dies before Payment, his 


No Xx, 


2 Leon. 
221. 


Adminiſtrator ſhall have it, becaufe the Duty re- 
mains, it not being limited to the Perfon of the 
Legatee alone. 855 | 
(..) The Caſes following are where one is appointed 


to receive the Profits, &'c. by a Will, "til another 


comes of Age, and be dies before that Time; what In- 
tereſt bath the Perſon by ſuch Appointment. | 

. A Deviſe of his Lands to his Son, but that 
bis Wife ſhould take the Profits till he came of Age; 
ſhe married again, and died before the Son was 
of Age; the Hufhand ſhall not have the Profits 
till that Time, becauſe the Wife had only a Con- 
fidence, or an Authority to receive the Profits, 


which cannot be transterred to the Huſband by 


Carter 


 werſus 


Church, 
I Ch. Rep. 
113. 


the Marriage, but is determined by her Death: 
It's true, it had been otherwiſe if he had deviſed 
the Profits of the Lands to her, for that 1s a De- 
viſe of the Land itſelf. ; 
But a Deviſe to his Daughter and her Hes 
(who was then a Year old) and declared, that bn 
Executor ſhould receive the Profits until ſhe ſhould 
come to the Age of 21, towards Payment of bi 
Debts and Legacies, and ſhe dy'd at five Years old; 
decreed. that this charging the Profits to be rectivd 
by bis Executor *till his Daughter came of Age, 
amounted to a Leaſe till ſhe ſhould attain that Aff 
if ſhe had liv'd, and ſo like Boraſton's Caſe ; but 


8 "m7 e 
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Fill another's of Age, he dying, No. 259 
it differs from the Caſe laſt mention'd in Leonard, 

becaule here the Teſtator declared, that the Exe- 

cutor ſhould receive the Profits for Payment of bis 

Debts and Legacies, but in the other it was to take 

the Profits generally.  _ | 1 | 
(s.) Where there is a Deviſe of all his Goods to ted 

R. B. who died before he proved the Will; in this v-r/## 
Caſe Adminiſtration of the Goods of the ſaid Te. inley, 
ſtator ſhail be granted to the. next cf Kin of R. 3 
and not to his next of Kin, becauſe R B. was the 

univerſal Succeſſor. | 3 | 

So where a reſidudry Legatee dies before probate, Shore 26. 
his Executor ſhall have the Adminiſtration, and 
not the next of Kin of the firſt Teſtator. _ 

| Likewiſe where a Man dies Inteſtate, and leaves Brown 
ſeveral of Kin in equal Degree, and one of them ?"/* 
dies before any Diſtribution made; his Part ſhall Shore. 
go to his Adminiſtrator, becauſe by the Statute =, 
an Intereſt was veſted in him that was dead. 

(9.) Laſtly, As to the Leſſor's dying after the balf 

ear, and before the Day of Grace; Clunn's Caſe ts 
a plain Authority that the Heir ſhall have the Rent. 

J. Rent is reſerved payable at Michaelmas, or Clunn's 
within a Month afterwards ; if the Leſſor dieth after C e 
Michzelmas, and before the End of the Month, * 
the Heir hall have the Rent as incident to the 
Reverſion, and not the Executor as Rent Arrear, 
becauſe it was not due until the End of the 
Month ; | 55 

Thad omitted this Caſe, viz. the Teſtator de- Reding 
viled his Lands to R. B. and his Heirs, after the vi 
Death of V. M. or after 20 Years; the Land ſhall — 
deſcend to the Heir in the mean Tune, becauſe — _ 
the Teſtator left it to the Law, without making 
any Diſpoſition of it whilſt . M. lived, or the 


= 


Term continued. 


9 2 _ 


2 Scroggs About eight Years after the making this Sta- 


260 


27 Eliz, BY the Statute 27 Eliz. tis enacted, That where 

cap. 8. D a Judgment is given in the Queen's Bench, 

the Plaintiff or Defendant may bring a Writ of 

Error in the Exchequer-Chamber, &c. and there the 

Juſtices of the Common Pleas and Barons of the 

* Exchequer have Power to reverſe or affirm the 
Judgment. 


verſws tute it was a Queſtion, Whether an Adminiſtrator 


| Lord Mor could bring a Writ of Error upon a Judgment 
may Go againſt his Inteſtate in the Quern . Bench, be · 


Eliz. 294. a Ae : 
| cauſe this Writ of Error in the Exchequer Chamber p 


from a Judgment obtained there, was given by 6 
this Statute either to the Plaintiff or Defendant hi 
bimſelf in the Action, &c. it doth not ſo much as th 
mention an Heir, Executor, or Adminiſtrator ; and £ 
before this Statute, erroneous Judgments in the Ml be 
Queens Bench were examinable only in Parlia Pr. 
ment; but it was adjudged, that tho' an Admini- | 
firator was not named in the Act, yet he was 
within the Intent and Meaning of that Law, 
7 which was made to prevent the Delays of Juſtice 
to the Subjects, who were aggrieved by ſuch er- 
roneous Judgments, and which could not other- 
wiſe be reformed at that Time, becauſe the Par- 
liament did not meet as often as formerly, and 
when they did meet, they were taken up about 
greater Affairs. 


Eſcape. 


See Aclion- II hath been a controverted Queſtion, Whe- 

by Execu- A ther an Aion of Debt will lie againſt the Ex- 

ears, 53 cutor of a Goaler, for ſuffering a Priſoner in Exe 
cution to eſcape. | 


Fn | Eſcape. „ 261 

. Amo 15 Eliz, It was held, that ſuch an pyer 322. 

Action would not lie, unleſs there had been Judg- 271. 4. ; 

ment againſt the Goaler in bis Life-Time ; for the ante 54 - 

Offence was only a Treſpaſs or Negligence, which 

moritur cum Perſona, *tis a Wrong which ariſes ex 

Maleficio, and not ex Contractu; and that is the 

Reaſon it dieth with the Perſon. LOT | | 
About 15 Years afterwards, Juſtice Perjam was Goldſ. go. 

of the ſame Opinion; but Anderſon, Windbam, 

and Manwood, unanimouſly agreed, that the Action 

would lie againſt the Executor of the Goaler; the 

Reaſon of their Judgment is not mention d in the 

Book, but probably it was, becauſe the ſuffering 

one in Execution to eſcape, was not meerly a 

Perſonal Wrong, but it was mixed with an Intereſt; 

for the Creditor hath an Intereſt in the Body of 

his Debtor in Execution; which ought to remain 

there as a Pledge for his Debt. | | 


d But an Adminiſtration may have an Action of Boomer 
e Debt againſt the Sheriff himſelf, for ſuffering a _ 
„ Priſoner in Execution to eſcape in the Life-time g-1 _ 


t- of the Inteſtate ; *tis true, it has been a Queſtion 
as Wl whether an Executor might have an Action on the 
, WR againſt the Sheriff, for the Eſcape of a Pri- 
ce ſoner upon Meſne- Proceſs in the Life-time of the 
er: Jeſtator. Tis ſaid in Juſtice * Morton's Caſe, that . vent. 
er. the Action would lie, but it was not the Point 31. S. p. 
ar. then in Queſtion, — . 
nd It was ſtrongly debated Anno 3 Car. when an +LeMaſon 
out WF Adtion on the Caſe was brought by an Executor verse 
anſt an Officer of an inferior Liberty, who Rg“ 
ſuffer d a Priſoner on Meſne-Proceſs to eſcape in yu, 
the Life. time of the Teſtator; and upon Demur- Dixon, 
rer to the Declaration, Whitlock and Doderidge, Poph. 189. 
ſuſtices, were of Opinion that the Action did he, . Jenes 
if not at Common-Law, yet by the Equity of the 1 
e- dtatute, 4 Edw. 3. de Bonis Aſportatis in vitd Te- 4 Edw. 3. 
/ateris, which Statute ought to have a favourable p. 19. 
Lo 83 Conſtiuction, 


Eſcape. 5 
Conſtruction, in order to the Advancement of 
uſtice; for tis reaſonable, that ſince the Teſta- 
tor himſelf was prevented by this Eſcape to brin 
his Action, his Executor ſhould nat be deprived 
in ike Manner. „ | 
But Hide and Fones were of a contrary Opinion, 
That the Action did not lie either at Commoy- 
0 or by the Equity of the Statute; for an 
Executor could not have any Action at Common- 
Law, but ſuch which was grounded on a Con. 
tract, as Debt, Covenant, or the like, and not thoſe 
which ariſed ex maleficio, as Treſpaſs, Vi & Armi, 
Battery, and ſuch Actions; neither was an Execu- | 
tor entitled by the Common-Law to all Act ons f 
which were grounded on Contracts; for he could [ 
have no Action of Accompt before the Statute of I 


; 


. 2. and even at this Time ſuch an Action can. t 
not be brought againſt him, becauſe it conſiſts in 
Privity between the Parties themſelves, of which 2 
the Law preſumes he cannot have any Know. Fl 
ledge, being a Stranger. | E 
Neither can the Executor have an Action on It 
the Caſe upon the Equity of the Statute 4 Edv. 3. WW "! 
for that only gives him an Action of Treſpals ca 
(which he could not have before) for Goods and i w. 
Chattels of his Teſtator carry'd away in his Life. Ju 
time. It provides a Remedy for no other Tre fea 
paſles, as Aſſault, Battery, Slander, Falſe Impriſor 

ment, & ſimilia. Now in this Cafe, the Treſpals 
did not concern the Goods and C hattels, there was P 
no manner of Injury done to them, but the Trel: 
paſs was by ſuffering the Party to eſcape; 1M ita 
true, this Statute doth not bind the Executor to 
Actions of Treſpaſs alone, tho' thoſe are the only ( 
Actions which are therein mention'd; but it ſhall 
be extended by Equity to any other Actions which (: 


concern the Goods, &c. therefore it hath been ad. 
judged, that he may bring Trover for Soom = 
| 1t 3 — 2 12 15 19 > " x : 2 * 7 $ . boy C1 
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ken and converted in the Life time of his Teſta. 
tor, or any other Action where the Goods and 


Chattels are concern'd. | 
But that an Action of Debt will lie againſt Reynell 


the Marſhal by an Executor, who recovered }/" 


Langca- 


judgment for a Debt due to his Teſtator, and had ſſtie, 2 Cro. 

the Defendant in Execution and the Marſhal 545, Hob. 

ſuffer d him to eſcape * in the Time of the Execitor 264. 

himſelf, this was never doubted : The Queſtion Ne. 

was, Whether it was good in the Debet & Hetinet? 

And it was reſolved, that it ought to be in the Ante 194. 

Detinet only; for tho' the Judgment was obtained | 

by the Executor in bis own Time, yet it was not 

for a Debt due to himſelf as Executor, but for a 

Debt due to the Teftator, and therefore the Action 

muſt be in the Detznet ; and tis not helped by + Brookes 

the late Statute of Feofailes. | verſus |. 
Amo 13 Fac. The like\| Action was brought by u, 

an Ex:cutor, for an Eſcape upon an Execution g p. mu 

ſnifered in bis own Time, the Priſoner being in | slingſby 

Execution. There was no Objection to the Action 1 

it ſelf, for the Plaintiff recovered againſt the She- ee 

nf; but tis true, the Judgment was reverfed, be- 3 Ball. 

cauſe as Executor he had declared againſt him, 112. 

when as Adminiſtrator, he had recovered the 

5 againſt the Perſon who made his E- 

cape. 5 | 
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us already mentioned moſt of the Caſes Ses dien, 


of this Nature under the Title of A4&:ons, I FO | 
| 31. 


ſtall only add in this Place, 


(1.) In what Manner ſuch Plaintiff ought to de- 
flars, Ee... - 5 

(2.) T ſhall mention ſome Objection to the Forms of 
| Declarations, and the Pleas to them, | | 


W 
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Bickere 
ſtaff verſis the Teſtator, he ought not to ſet forth quod cum 
_ 9 (the Teſtator) dimiſiſſet, Ic. reverſione inde to him 
*die zu as Executor, for this would have been naught 
upon a Demurrer. The true Form is quod cum 
(the Teſtator) poſſeſtonat fuit of a Term for Years, 
c. and being ſo poſſeſſed, did demiſe the ſame, 
&c. for if he declare as before, it doth not appear 
but that the Reverſion might be in Fee, and fo the 
Rent doth not belong to the Executor, but to the 
Heir; but this is cured by a Verdict; for upon 
Nil Debet pleaded, it ſhall be intended, that if it 
had appeared to be a Reverfion in Fee, the Jury 

would have found for the Defendant. | 
Emmer- Treſpaſs brought by an Executor, upon the Sta- 
ſon. verſus tute 4 Edw. 3. De Bonis aſportatis in Vita Teftatoris, 
Emmer- for that the Defendant Blada Creſcentia, upon the 


ſon, 1 


Vent.139. Freehold of the Teſtator meſſuit defalcavit, cepit, 


S aſportavit, upon not guilty pleaded, the Plain. 
tiff had a Verdict; it was inſiſted for the Defen- 
dant, that an Action would not lie for cutting 


Corn, becauſe while it was ſtanding, it was Parcel 
of the Freehold ; but adjudg'd, this was an en- 
tire Treſpaſs, and the Declaration deſcribes the 
carrying away the Corn; tis true, if it had been 
yare clauſum fregit, & blada aſportavit, it had been 
II; fo likewiſe, if the Graſs of the Teſtator had 


been cut and carry'd away at the ſame Time; be- 


cauſe the Graſs is Parcel of the Freehold, but 
Corn growing is a Chattel, _ 2 

garter ver- If the Inteſtate had the Goods in his Poſſeſſion 

1 at the Time of his Death, tho' they never came 

. 33, to the Hands of his Adminiſtrator, yet he may 

declare upon his own Poſſeſton, for tis caſt upon 

Rivers him by the Law. © | 


ver ſus And therefore in Trover, where the * Plaintiff as 


id 4 


eee 3 Executor, declar d, that he was poſſeſſed of 40l. 
na Purſe ut de Bonis ſuis Proppiis, which he loſt, 
BE 3 2 ih S200 TIRES FEORT . and 
L : 5 N 71 4 


Cro. Eliz. 
. 


(1.) If he declare for Rent incurred after the Death of 
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and the Defendant found and converted them, Ec. + 
in retardationem Executions Teſftamenti. It was ob- 


jected, that it was contradictory to ſay, that the 


Plaintiff as Executor was poſſeſſed, &c. of his 


proper Goods, and loſt them in retardationem E xe- 


cut;onis Teftamentz : But it was held good, becauſe 
the Executor was poſleſſed of the Teitator's Goods, 
ut de Bonis ſuis Propriis, tis a Poſſeſion caſt upon 
him by Law, and ſo he may declare, and the 
Converſion is in retardationem Executionis Teſfamenti, 
or at the moſt is but Surpluſage. 

And therefore, if he bring Treſpaſs for taking Adams 
the Goods which were the Teſtator's tempore Mor- rf 
tis ſue, he need not alledge that they were taken Ky nag 
era Cuſtodiam ſuam, for it ſhall be ſo intended; 3 
and this was adjudg'd on a Demurrer to the De- 
claration. | „ 

He hath ſuch a Property in the Goods veſted 
in him, immediately upon the Death of the Te- 
ſtator, that if * Adminiſtration ſhould be granted „ imer 
to another, and by Vertue thereof the Admini- verſus 
ſtrator gets the Poſſeſſion of the Goods; yet, as — | 
ſoon as the Executor proves the Will, he may © © 
recover them by an Action of Treſpaſs, c. a- 
gainſt ſuch Adminiſtrator. 5 

(2.) As to the pleading the Statute of Limitations to 

ich Adtion, there was a remarkable Caſe, which is thus: 

. Aſumpſit was brought by an Executrix for Gargrave 
Money due to her Huſhand the Teſtator z the verſis 
Defendant pleaded the Statute of Limitations, the 2 5 
Plintiff reply d, that her Teſtator filed an Orr: 
pinal in plito tranſgreſionis ſuper Caſum, ſetting 
orth the whole Declaration in the Replication, 

ud that pendente Placito her ſaid Huſband dy'd. 

ind upon Demurrer the Queſtion was, Whether 

is Action brought by the Teſtator by Original, 

as within the Equity of the Fourth Paragraph 

f the Statute, viz. If the Aion ſhall be brought by 


Original. 


is Foſſet. 
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. Original, (as this was) and the Defendant Outlaw'l 


within a Tear, but not afterwards. 


. Now this being an Action brought by Original 
and the Plaintift dying before the Defendant could 


be outlaw'd, the Queſtion was, Whether the Exe. 
cutrix could bring a new Action within a Year, 
and it was held ſhe could not; but that it was a 

hard Caſe, for which the Statute had not prov. 
Þ ded any Remedy. 5 n 

Hornegold In Debt by an Executor, the Defendant by 


— 0 Way of Plea appeals from the Will; adjudged, 
all, „ that notwithſtanding the Appeal, the Plaintiff i 


compleat Executor by the Probate, and that this 
is an ill Plea, for the Defendant might traverſe 
the Probate, if the Plaintiff did not produce it 
in Court, or he may demand Oer of the Will 


Exec 


Py 


tor Defendant. 


* 


Cee ATions againſt Executors, &c. ante 44. 


Swan ver- T HE Teſtator being only Tenant for Life, u. 
fx: Scarles, I mainder to one Scarles in Fee, made a Leak 
Moor 74. for 15 Years to the Plaintiff Swan, and afterwards 
made Scarles and another Executors, and dy: 

Scarles enter d, and voided this Leaſe, as lawfully 

he might; whereupon Swan the Leſſee brought an 
Action of Covenant againſt him and the other 

Executor, and adjudged that it would not he. 

Carter ver- Aſſumpſit againſt an Executor, wherein tht 
Pain nee Plaintiff declared, that the Teftator, in Confide 
1. 2 ration of 31. paid to him by the Plaintiff, promi 
fed to deliver up ſuch a Bond, by which he wi 
bound to the Teſtator in the like Sum, and aver 

red that he had paid the 31. and that the Bon 
Was not deliver'd up: After a Verdict for ths 


Plaintift 


+ 


and afterwards ſhall reverſe it, in ſuch Caſe the Plain 
ziff. his Heirs, or Executors, may bring a new Aﬀion 


| Executor Defendant. 
Plaintiff, it was moy'd in arreſt of Judgment, 
that an Aſſumpſit would not lie againſt an Execu- 
tor, upon a collateral Promiſe of his Teſtator; 
but adjudged that it would upon a Contract of 
the Teſtator ; and the Reaſon is the ſame upon a 
Promiſe, where he had receiv'd a valuable Conſi- 
deration; which Judgment was affirm'd in the 
Exchequer Chamber. | 
A Widow Executrix brought an Indebitatus A[- Miſters 
ſunpfit againſt an Executor, upon a Promiſe of his ver/is 
Teftator : She had a Verdict and Judgment in — 0s 
B. R. which was reverſed in the Exchequer Cham © 095 * 
ber: Afterwards the Widow exhibited her Bill in | 
Fquity, ſuggeſting all this Matter, and pray'd 
to be reliev d; and upon a Demurrer to the Bill, 
it was over-rul'd ; for the Lord Keeper made no 
Difference where the Plaintiff ſeeks Relief, either 
after or before Judgment at Law, and ſaid, that 
by the Advice of all the Judges, he had allow'd 
Bills for Debts, without Specialty brought againſt 
Erecutors, with an Averment that they had Aſſets. 
An Adminiſtratrix brought an Action againſt Grey ver, 
an Executrix, upon a Bond executed by her Te- , Thoro- 
ſtator, for the Payment of 2001. to the Inteſtate; 5. 


? x Lutw. 


the Defendant plea ed in Bar that the Perſon 889. 
whom the Plaintiff had alledg'd to be the Teſta- 
tor, dy'd inteſtate, and that Adminiſtration was 
granted to her, this Defendant, and that ſhe 
ought to be named Adminiſtratrix, and not Exe- 
cutrix ; and npon Demurrer, this was adjudg'd an 
11] Plea, becauſe ſhe did not traverſe that ſhe had 
adminiſterd any of the Goods of the Inteſtate, 
before Adminiſtration was committed to her. 

Debt againſt two Executors upon a Bond of Rogers 
100 l. by the Teſtator; the Defendants pleaded v 
that their Teſtator had acknowledg'd a Recogni- 1 
lance in the Nature of a Statute Staple, for 1 200 l. OY 
10 V. E. and that they had not Aſſets ultra; the 

ET 5 ; Plaintiff - 


267 


262 Executor Defendant. 

Plaintiff reply'd, that one of the Executors was 

bound with the Teſtator in the Recogniſance; 

and upon a Demurrer to this Replication, the De. 

fendant had Judgment, becauſe the Recogniſance 

being joint and ſeveral, the Plaintiff, who was t 

the Cogniſee, might bring his Action either a. 8 

gainſt the Cogniſor, or againſt the Executor of W 

the dead Executor : Now, here he hath brought m 

the Action againſt the Executor of the dead Exe. m 

cutor, who was likewiſe one of the Cogniſors, ſo B: 

that all the Teſtator's Goods in his Hands are Mm. 
liable; and the Defendants have pleaded. that 

they have none ultra to ſuch a Value to ſatisfy cr 

this Recogniſance ; and tis uſual, on ſuch a Plex, m 

to give in Evidence Payment of a Bond, in which 

the Executor was bound with the Teftator ; the 

Plaintiff had Leave to diſcontinue, but 

Watſon's Debt againſt an Executor, who pleaded pley Th 

Caſe. Adminiſtravit ; upon which they were at Iſſue, Wl (+ 

Moor 356. and the Jury found that bis Wife was Executrix of uh. 

N. R. and that ſhe, to deceive the Creditors, made . 

a fraudulent Deed of Gift of the Goods of her av 

Teſtator, but ſtill continu'd in the Poſſeſſion, and 

afterwards marry'd the now Defendant, and dy, 

and that he (the Defendant) had Goods in his chat 

Hands ſufficient, &c. adjudg'd for the Plaintiff, ' Ale 


"pM 


becauſe, by pleading plene adminiſtravit, the De. D 
fendant had confeſs'd himſelf to be Executor, and who 
therefore ſhall be chargeable ; and the rather, be- 7 
cauſe the Property of the Goods was not alterd we 

a 


by this fraudulent Gift of his Wife, but continued 
ſtill in her. 5 
covel Debt againſt an Executor, who pleaded, that 
wverſys His Teſtator was indebted to one Lamb in 300l. 
. by Bond not ſatisfy'd, but {till in Force; and r if 
_ that he had fully adminiſter'd, and had not Aſſets As 
F234 ultra 10 l. to ſatisfy the Debt Die Exhibitionis Bills, 


nor afterwards; and upon a Demurrer, the Ples 
„ | 5 was 
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was adjudg d ill, becauſe the Defendant pleaded 
plene - adminiſtravit die Exbibitioms Billa, when it 
ſhould be ante impetrationem Brevis. 


Debt againſt an Executor, who pleaded in Bar Harding 


that he was Adminiſtrator; adjudg d this was no Js 

good Plea in Bar, but in Abatement : Tis other- 5. k. 296. 

wiſe where an Action 1s brought againſt an Ad- 

miniſtrator, by the Name of Executor, and Judg- 

ment againſt him; for this may be pleaded in 

Bar to another Action brought againſt him as Ad- 

miniſtrator. | 25 | | 
So where Aſſumpſit was brought againſt an Exe. Fooler ver- 

cutor, who pleaded in Abatement, that he was Ad- 7 un 

mixifrator ; upon a Demurrer it was objected, 7 


that this Plea was ill, without a Traverſe that he 


(the Defendant ) had adminiſter'd as Executor; 
but adjudg'd, that the Plea was good without. it: 
The Diſtinction is, where one is tued as Executor, 
(as in this Caſe) there needs no Traverſe ; but 
where the Defendant is ſued as Adminiſtrator to 
V.R. if he pleads that he is Executor, he muſt 
traverſe that V. R. dy d inteſtate, becauſe, unleſs 
there is a dying inteſtate, an Action cannot be 
brought againſt an Adminiſtrator; and to plead 
that he is Executor, is only an Anſwer by Impli- 
cation to the dying inteſtate. eee 5 
Debt on a Bond againſt an Executor of V. R. powers 
who pleaded that V. R. dy d inteſtate, and that 2 7 
Adminiſtration was granted to this Defendant, 51. 238. 
E petit judicium ſi ipſe ad Billam pretli® reſpondere 
(beat, &c. and upon a Demurrer to this Plea, it 
vas inſiſted that it was ill, becauſe the Defen- 
ant ſhould have traverſed, that he intermed- 
lled before the Adminiſtration granted to him; 
or if he did, then he is Executor de ſon tort : 
put adjudged, that ſuch a Traverſe would have 
Made the Plea ill, becauſe there is no intermed- 
ling alledged in the Declaration, therefore the 
| Defendant 


Escecutor of an Exetutol. 


Defendant ought not to traverſe what is not al. | 


ledged. | 


Caſe againſt an Executor, who pleaded pleje al 


miniſtravit; it was adjudged, that the Plaintiff 
* muſt prove his Debt, or elfe he ſhall recover but 


a Penny Damages, tho' there are Aſſets, becauſe 
this Plea only admits the Debt, but not the 


Quantum; adjudg'd likewiſe, that all Debts in 
the Inventory ſhall be Aſſets, unleſs a Demand 


Newton 
ver ſus 
| Ric hards, 


and refuſal to pay is prov! T. | 
Judgment againſt the Teſtator, and upon 2 
Scire Facias brought againſt his Executor, he plead: 


xSalk,256, ed plene adminiſtravit, and that he had no Goods 


on the Day of the bringing the Scire Facias, nor 
at any Time after; and upon a ſpecial Demurrer 
to this Plea it was adjudg'd ill, becauſe the De- 
fendant did not ſhew how he had fully adminiferl | 
for againſt a Judgment he ought to ſhew bow ly 
adminiſter d; tis true, upon a general Demurrer it 


might have been a good Plea. 


See Plens 


Ad min. 


Executor; but each Teſtator's Goods Rand ſeve 


poſt. 


Executor of an Executor, 
"> See Devaſtavit 229. 


* Executor of an Executor, is an Erecutot 
to the firſt Teſtator, as well as to his own 


rally charged with their reſpective Debts, and 
ſuch Executor may accept the Executorſhip af 
his own Teſtator, and refuſe to meddle with the 


Goods of the other: But if he accept the firſt, It 


cannot refuſe the laſt, unleſs where the Execute! 
of the firſt Teſtator refuſed in his Life- time, 0! 
dy d before Probate ; for in ſuch Caſe his Exec 
tor ſhall not be ſuffered to adminiſter to the fir 
Teſtator, unleſs his Executor was made Reſdum) 
Legatee as well as Executor; and this pe 5 
I 


ww 
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Ihed's Cale, which was thus, biz. An Executor Ifted 
(before he proved the Will) made his Executor verſias 
and dy d; the Executor of that Executor cannot 88 
take upon him the Execution of the Will of the 1 Rolf 
firſt Teſtator, but he may take Adminiſtration of Abr. 907. 
the Goods, cum Teftamento Annex. &c. Neither 34 H. 6.4 
can an Executor of an Adminiſtrator have the 
Adminiſtration of the Goods of the firſt Inte- 

ſtate. . ee F 
The Creditor dy d inteſtate, Adminiſtration was Yare ver- 


granted to V. R. who brought an Action of Debt /**Goughy | 


zyainſt the Debtor, and had Judgment, and-dy'd * e 
inteſtate before Execution; then Adminiſtration 

of the Goods of the Creditor, who was the firſt In- 
teſtate, was granted to the Plaintiff, who brought , 
a Scire Facias upon that Judgment, and upon be- 
murrer it was adjudg'd, that it did not lie, for 

want of Privity ; but that he muſt begin again, 

tho it was inſiſted, that the Debt due to the firſt 

Inteſtate being turn'd into a Judgment, the ſecond 
Adminiſtrator might have a ſpecial Sci Fa to exe- 


cute it. | | 
The Cafes following ſhew, 


(i.) Where an Executor of an Executor bath an In- 
tereſt, and where be hath none. 
(2:) Where be is entitled to an Action. | 
(3.) Of Afions brought againſt hin, and Pleas to 
fuch Actions. | e 


(r.) An Excentor of an Executor batb an Intereſt, 
Where the Will was, that his Executors ſhould re- | 
ceive * the Iſſues and Profits of his Lands, till his * Dye 
Sn comes of Age, to pay his Debts and Lega- 210. 
cies, and breed np his Children, and he made 
two Executors, and dy'd ; one of the Executors 
dd, and the Survivor made his Executor and 


(yd during the Nonage of the Son; adjudged, 
| that 
. » 


— 
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that the Executor of ſuch ſurviving Executot, 1 
may meddle with the Rents, and Apoſing the c 

ſame during the Infancy of the Son, as the Will 1 

directs, becauſe this was an Intereſt veſted in the WM 1 

| firſt Executor, and not a bare Authority, il © 
But he hath no Intereſt in the Caſe following, 7 

"Tis true, an Executor is an Aſſignee in Law, and Bf n. 

vaugh ſo is an Executor of an Executor: But if a Man i by 
182. give Bond to pe) Money to ſuch Perſon as the E. 
- Obligee by his laſt Will ſhall appoint, and he apy cu 

| point no Body to receive it, his Executor ſhall ſti 
Perſe ver- not have it; for the Words (to pay) carry a P. bu 
ſ Mead, perty in them, and it muſt be an Aſſignee in 


Hob.9- Fad, and not in Law, which is intended in this Wl Ac 
91 5. 5 Caſe. | | 


* 32 H. 8. Two * Exccutors, one of them made his Exe 
cutor, and dy'd, the ſurviving Executor dyd inteſtate, 
it was held, that the Executor of the Executor 
who firſt dy'd ſhould not meddle ; for by his 
Death, the Power which he had by the Will was 

|  determin'd, as to him, and ſurvived to the other, 

| - ſo that the Ordinary might grant Adminiſtration 
| of the Goods of the ſurviving Executor, and like- 
"wiſe Adminiſtration' de Bonis non of the firſt Teſta- 

tor. h 
1 (2.) As concerning Adtious to which he is entitled, 
Dyer 160. J find this Caſe, . Two Executors, one of then 
proved the Will, and the other refuſed before the 
Ordinary, who thereupon granted the Admin 
ſtration to the other, who made his Executor, and 
dy d, and that Executor alone brought an Action 
of Debt, for a Debt due to the firſt Teſtator, and 
by the Opinion of Brook Chief. ſuſtice, the Action 
did lie; for though he who refuſed, might admi 
niſter, notwithſtanding his Refuſal; yet it mul 
be in the Life-Time of his Companion, but whe! 
vel. 83. he is dead, his Election is gone. But where af 
Adminiſtrator got Judgment, and dy'd inteſtss again 
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his Adininiſtrator cannot have an Execution bee: 
cauſe he is not privy to the Record, 

And this agrees with Brudnell's Caſe, viz. an Brudnell's 
| Adminiſtrator din ante minore atate obtained 'a © 
| fodgment, and dy d, his Executor bronght 4 cf Fe. 
Fi upon that Judgment, and Proceſs was conti- . 
nu'd 'till the Defendant was outlaw'd ; then he 
| brought a Writ of Error; and adjudg'd, that an 
| Executor of an Adminiſtrator cannot have Exe- 
cution upon a Judgment obtain'd by the Admini- 


| ſtrator; for no Man ſhall have ſuch Execution 
but he who is ſubject to the Payment of the Debts 
n of the firſt Inteſtate, and that an Executor of an 
s WHT Adminiſtrator is not oblig to do. I 

An P—_ 2 on e may — for wow 
ent due to the fir ator in proprio Jure; as M. 
e, ſor Inſtance, Leſſee for Years — Rent, E 11 
ot made V. N. his Executor, and dy d; V. N made 
sR. B. his Executor, and dy d; R. B. diſtreined for 
Kent. arrear, and in Replevin avow'd in Jure ſuo 
er, proprio. It was objected, that for Rent. arrear in 


on Vita Teftatoris, an Action of Debt was the proper 
ke- Remedy; but it was adjudg'd, that at Common- 
ta- WY Law he might diſtrein, by reaſon of the Rever- 
lon, which made the Privity ; and that the A- 
led, i vowry was good, tho' it was by an Executor of 
10 an Executor in jure ſuo proprio. | 
the (2.) 4nd gs be may ſue, ſo in ſome Caſes be may 
uo be ſued alone; as where there are two Executors, 
one made his Executor and dy d, yet Debt may 
be brought againſt the Survivor. wy 
But Debt did not lie againſt an Executor of an vent. 292 
Executor, upon a Suggeſtion of a Pere made See anten 
by the firſt Teſtator ; for it is a Perſonal Wron 1 ar 
for which ſuch Executor ſhall not be charged. „ 
And my Lord Hales was of Opinion, That it was 
with Difficulty obtained, that Debt would lie 
Zanſt an Executor bimſelf, upon a Suggeſtion of 
e b Ma ſte 


Cap. 7. cutor of an Executor ſhall be liable as bis Teftator 


274 Executor, his Right 
Waſte done by him; but that Point being now 
ſſettled, he ſaw no Reaſon to extend the Action 
hamber- farther, However, the Court of Chancery thought 
lain rerſis 5t Equitable to make an Executor of an Executor lia: 
9 Hm] ble to anſwer the Quantum of the Devaſtavit to 
Rep. 257. Creditors, ſo far as he had Aſſets from his Execu- 
tor. And about three Years after that Decree, 

the Parliament thought it reaſonable to provide x 
Remedy, which was done by a Statute made Ay. 


30 Cr, 2. 10 30 Car. 2. by which tis enacted, That an Exe 


would have been, whers the Goods are waſted or con. 
—_ 5 
About 15 Years before the making this Statute 
this Caſe happen d, viz. The Teſtator bequeath'd 
Nicholſon a Legacy, and made the Huſhand and D. his 
verſw Wife Executors, and dy'd; the Huſband made his 
3 Wife and his Son Executors, and dy d ; the Lega. 
pu A tee exhibited his Bill againſt D. the Widow, and 
23. 1 Sid. the Son, wherein he charged, that the firſt Teſtz 
45- .tor's Eſtate, which was liable to pay this Legacy, 
was come to the Hands of the ſaid D and the Son, 
whereof one was the ſurviving Executrix of the 
firſt Teſtator, and the other was the Executor of 
the dead Executor; and he demurred, becauſe the 
ſurviving F xecutrix was only liable, and that he 
was not privy in Law, nor accountable for the 
Eſtate of the fit Teftator : But decreed, that h 
Eſtate ought to be liable, into whoſe ſoever Hands 

the ſame ſliould come. . 


Executor, his Right excluſive from il 
8 


Ste Hit. T” HE Things to which an Executor 1s entitle 
preleuta- B by the Law, excluſive from the Heir, 
tion. either in Poſſeſſion, or in Action. 3 


excluſive from the Heir. 275 
The poſſeſſory Things are Chattels Real, as Lea- | 

ſes determinable upon Lives, or Leaſes for Years z 

tis true, ſuch Leaſes are not in Poſſeſſion till an 

actual Entry on the Lands, unleſs it is a Leaſe 

of Tythes, where no Entry can be made. Ar- 

rears of Rents iſſuing out of Houſes os Lands, the 

Grantee of the next Preſentation: to a Church, 

dying, his“ Executor ſhall preſent : So if a Leaſe *Dyer283 

is made to a Biſhop and his Succeſſors, his Exe- Io Lit. as 

cutor ſhall have it; and in ſome Caſes the Rent 

it ſelf ſhall go to the Executor, as for Inſtance : 

A Man poſſeſſed of a Term for 100 Years dy'd Norton 

Itefate, Adminiſtration was granted to his Wife verſus 

pho made a Leaſe for Five Tears to R. B. rendring —_ * 

Rent to her, or her Executors or Aſſigns. Aﬀter- ſys Bailey, 

wards ſhe made a Will, and appointed the Plain- 1 Vent. 

tiff to be Executor, and dy'd. The Queſtion was, 279, 277. 

Whether this Executor of an Adminiſtratrix, or ALON 

the Adminiſtrator de Bonis non of the Inteſtate, 


i nod have the Rent? It was inſiſted, that the 
ac, dminiſtrator de Bonis non, c. ſhould have it as 
Sn, incident to the Reverſion, and that the Covenant 
th: ball go with the Rent; but adjudged, that the 
1 ꝛecutor of the Adminiſtratrix ſhall have it, be- 

7 


auſe he comes in under the Leaſe made by her, 

nd may maintain an Action of Covenant on the 

erſonal Contract of the ſaid Adminiſtratrix, 

ynich the Adminiſtrator de Bonis non cannot; 

pr he muſt come in paramount the Leaſe upon 

ich this Reſervation was made. 

So were the Teſtator deviſed to R B. the Rent Gore ver- 
nd Profits of his Eſtate for 15 Years in Truſt to /# Blake, 
ay his Debts, &c. and the Reſidue of his Goods 8 _ 
nd Chattels to the ſaid R B. whom he made? 
Tecutor. The Truſt was performed, and there 

is an Overplus of the 15 Years; and it was in- 

ſed for the Heir, that the Term being raſed out 

the Inheritance, ſhall return to it again and 

T 2 | ceale, 


4 th 


ntitl . 
IT, ; 


"I 


Term. 


ceaſe, after the Truſt was perform d: But it wy 


Executor, his Right 
decreed, that an Intereſt paſſed by theſe Word, 
and the Executor ſhould have the Reſidue of the 


He is likewiſe entitled to Things in Adion 2 
to the Right of Execution on 1 Bond, 


( 

] 

or Statute z he is alſo entitled to all Perſonal | 

| Goods and Chattels, of what Nature, Kind, « {iff ; 
 _ Quality ſoever the ſame are; and theſe are 2. 
counted in his Poſſeſſion, though not actually f, , 
and he may maintain Treſpaſs for them. s 
And as to Corn ſow'\d, if Tenant for another b 
Man's Life ſow the Land, and they both die be 
fore the Corn is ripe, the Executor of the Tenant 


ſhall have the Cor. 


The Caſe is the ſame where Tenant in Tal th 


ſoweth the Land, and dieth, his Executor ſhall ff C, 


Dyer 316. 


have it. 88 

So where the Wife hath an Eſtate in Fee u - 
Tail for Life or for Years, and the Huſband ſoy- the 
eth. the Land and dieth, his Execntor ſhall hav 21 


„„ | ; 


The Huſhand made a Feoffment to another H v. 
the Uſe of himſelf and bis Wife for their Lin Lil 


Remainder to his right Heirs ; then he ſow ti they 


Land, and made his Executor, and dy'd; it va have 


a Queſtion, who ſhould have the Corn. I Dev 
Judges were divided in Opinion; ſome held tu the 
the Wife, who was the ſurviving Joint tn his 1 
ſnould have it, eſpecially ſince the Joint tenanq and! 
was made by the Huſband himſelf, during and! 
Coverture: But it was ended by an Award OF had 


two of them, who gave the Executor a ſourth fe Teſta 


of the Corn after it was thraſh'd. did n. 


Co. Lit. 
199. 


And yet my Lord Coke tells us, and ſo 15 8 Conſe 
Law, That if Hnſhand and Wife are Joint. tens 
of Land. and the Huſband ſowed it and die; 
Wife, and not his Lxecutor ſhall have the on 


exclufrue from the Heir. 


go to the Executor of the deceaſed. 


© As to Mortgage Money Littleton tells us, That rInſt.209. 


if the Mortgagee in Fee die before the Day of Fay“ 
wen and bs Heir enter on the Land after the Day 
of Payment, yet the Money ſhall be paid to his 
Executor. And my Lord Coke in his Comment 
on it affirms, That the Executor doth more repre- 
ſent the Perſon of the Teſtator, than the Heir 
doth that of the Anceſtor, for though he is not 
named, the Law appoints him to receive the 
Mortgage-Money, becauſe it was at firſt a Duty 
to the Mortgagee, and the Eſtate was made to him 
by Reaſon of his lending the Money to the Mort- 
gagor; and therefore the Payment ſhall not be 
made to the Heir, unleſs the Condition of Re- 
demption was, That the Mortgagor ſhould Pay 
the Money to the Mortgagee or his Heirs, in ſuch 
Caſe if the Mortgagee dieth before the Day of 
Payment, it ſhall go to his Heirs, for defignatio 
mus ef excluſio alterius : But if tis to be paid to 
the Heirs or Executors, the Mortgagor may pay 
it to either. 5 

The Teſtator being poſleſs'd of a Term for 
Years, devis'd it to A. for Life, and fo to B. for 
Life, and likewiſe to five more ſucceſſively for Lite; 
they all dy'd and the Queſtion was, Who ſhould 
have the Reſidue of the Term? Adjudged, that this 
Deviſe to all of the Deviſees was good, and that 
the firſt Deviſee, and ſo every other-Deviſee in 
his Turn, had the whole Term veſted in him, 
and the next in Remainder had but a Pyſſbility, 


and no more, and the Executor of the Teſtator Eyreverſue 
had but a Poſſibility of Reverter ; now here the Falkland, 
Teſtator gave but a limited Eſtate, and what he 18K. 231 


did not give away, muſt remain in him, and by 
Conſequence mull go to his Executor. 


| To 5 Executory 


But Goods which two have in Common, ſhall Ce Lie. | 
— 
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Executory Deviſe of a Fee- Simple. | 

1 Þ 6 I'S a Rule in Law, That a Remainder (which 
is no more than the Reſidue of an Eſtate) r 
cannot be limited after a Fee-Simple, becauſe when ? 


a Man hath parted with his whole Eſtate, nothing ( 
can remain for him to diſpoſe. | Ks 
But this Rule hath been evaded by diſtinguiſh. a 


ing between an Abſolute and a Conditional Fee 1 
which depends on a Contingency, and which is to WM i! 
ceaſe in one, and be transferred to another when I 
the Contingency happens; ſo that now tis no longer te 
doubted, but that a Fee may remain and ariſe out 10 


of the Firſt Fee conditionally limited, and this ſi 
may be either by Way of Uſe or by Deviſe, and th 
when ſuch a Remainder is limited in a Will, tis 
called an Executory Deviſe; that is, where a Man 2 
deviſeth a Fee-Simple to one to be veſted in ano- W 
ther upon a Contingency. LETT bY 
And where there is ſuch a Deviſe, there needs 24 
not any particular Eſtate to ſupport it, becauſe the Li 
Teſtator hath not parted with his whole Eſtate f 
in the firſt Limitation ; for ſomething till 1e. ke 
mains in him, and which after his Death may D 
deſcend to his Heir till the Contingency happens; Ml #7 
and becauſe tis not a preſent but a future and con. 2 
tingent Intereſt, therefore a common Recovery will I hel 
- mor dar it. DH 5. 
Tis true, a Deviſe of a Remainder after a . up 
Simple, was unknown to former Ages, and there- n 
fore Anno 28 H. 8. where the Deviſe was to the Ml dep 
Prior and Convent of St. Bartholomew, and bis Su bap 
ceſſors, paying Rent to the Dean and Chapter of i that 
Paul's, and if they fail in Payment, that thei 
Eſtate ſhould ceaſe, and the Dean and Chapter of beld 
Paul's, and their Succeſſors. ſnould have it; this B 
was ad judged void by Baldwin and Fitz herbert, — ann 
$5 2 . þ ? 6 is „ cal 


h 


jo of a Fee- Simple. 
cauſe nothing could remain after a Fee Simple 
was given, and they were the greateſt Lawyers 
of that Age. is 07 Wipro) Dis ons 
But 'tis with great Reaſon that Remainders a- 
filing upon a Contingency are now allowed, even 
after a Deviſe of an Eſtate in Fee Simple thus 
diſtinguiſned; for this ſtands upon the Reaſon of 
the old Law, which always allow'd very favour- 
able Diſtinctions to ſupply the Meaning of the 


279 


Dyer 33. 


Teſtator, whoſe Intent is chiefly to be obſerved -* 


in his laſt Will; and therefore in theſe Executory - 
Deviſes, when it appears by the Will that he in- 


tended the ſecond Deviſee ſhould not take any 


preſent but a future Intereſt, and made no Diſpo- 


ſition of it, in the mean time, it {hall deſcend. to 
the Heir till the Contingency happens. 

The firſt Remainder that I find limited after 
a conditional Fee Simple by Deviſe, and which 


was allowed to be good, was Anno 20 Elix which, 


was a Deviſe to his Wife, until his Son ſhould be Hin! ve. 


24 Years old, and then one Third to his Wife for 


Life, the Reſidue to his Son and bis Heirs; and Leon 1 r. 


Dyer 124. 


is L, von, 


if he die before 24, and withaut Heirs of bis Body, 31,-on 64, 
Remainder to his Wife for Life, Remainder to a 1 Roll. 


Daughter in Tail, Remainder to his own right. ** 


Heirs: Now here was a Remainder limited after 
a Fee-Simple, and by Dyer and Manwood it was 
held good; for it was not limited upon the Sons 
dying withont Heirs of bis Body generally. but 
upon his dying without Heirs, &'c. before be 
vas 24 Tears old; ſo that it being a Remainder 


depending upon a Contingency, which might 


happen in a few Years, it was held good: But 
that Contingency never happening (for the San 
aved till he was above that Age) therefore he 
held no Eſtate Tail, but a Fee-Simple. | 

But a Remainder to ariſe. upon a Contingency, 
cannot be limited after an late. Tail; and there- 


1 4 fore 


839. 


+. Executory Drviſe 
fore where an Eſtate of Inheritance is deviſed to 


one, and to remain to another upon a Contingency, 


it has been always conſidered, whether the fir 
Eſtate is a Fee-Simple or a Fee-Tail, either expreſs 
or by Implication , for if the latter, there can be 


no executory Deviſe after it, for that would tend 


to a Perpetuity, and fo is Clutche's Cale. _ 


* 


. The Teſtator had two Daughters, tw 


Grandaughters, and two Houſes, and deviſed one 
Houſe to his eldeſt Daughter and her Heirs, and 


the other to the youngeſt Daughter and her Heir, 
and if ſhe died before ſixteen, living the eldeſt, then 


that Houſe to the eldeſt and her Heirs; and if 


both bis Daughters died without Iſſue, then he deviſed 
the Houſes to his Grandaughters and their Heirs, 
It was the Opinion of Dyer, that theſe Words in 


the Will, viz. if both his Daughters die without Iſue, 


did not create croſs Remainders in Tail to them 
by Implication, for then the Deviſe to his Gran. 
davghters had been void, but each of them had 
a Fee. Simple conditional immediately, wiz. the 
eldeſt if ſhe ſurvived her Siſter dying before fir- 
teen, and the youngeſt if ſhe ſurvived that Ape, 
and the Eſtate-Tail was to ariſe to the eldeſt up- 
on the youngeſt Daughter's dying before ſtxteen; 
for 'tis plain, ſhe was not to have that Houſe, 
unleſs the youngeſt had died before that Time, 
and the Eſtate-Tail to her being to ariſe upon 


that Contingency, (which never happening, for 


Wellock 
verſus 

Hammond 
Cra. Eliz. f 
204. 


the youngeſt died after ſixteen) then the Caſe was 
no more than a Deviſe of a Houſe to the youngeſt 
Daughter and her Heirs, and if ſhe died before jix- 
teen, living the eldefl, then to her and her Heus, 
which is a Remainder limited after a conditional 
Fee, and good by Way of execntory Deviſe. 


in a Deviſe a Fee may ceaſe in one, and be en 
5 err 


About 17 Years afterwards it was allowed, that 


oe a Fee-Simple. 

ſerrd to another by the Law, without an expreſs 
Limitation of the Party, SR. 

However this was a Point which was not well 
ſettled, for about ſeven Years afterwards there 
was a Deviſe to his Sen and his Heirs, and if be aul ve 
die within Age, and witbout Iſſue, Remainder over, Gerard, 
Ce. it was held clearly, that if the Deviſe had Cro. Elia. 
| been to him and his Heirs, and if he died without Mates oy 
Iſue, Remainder over, it had been an Eſtate- Tail * 
in the Son; for the Word Iſſue ſhews what Heirs 
were intended, viz. Heirs of his Body iſſuing ; 
But it being to him and his Heirs, and if be die 
within Age, Remainder over, they rejected thoſe 
Words, and made that Limitation utterly void; 
becauſe they would not allow any Remainder to 


n depend on a Fee, tho it was to ariſe upon a Con- 
7 tingency of the firſt Deviſees dying within Age as 
well as without Iſſue. 


1 But notwithſtanding this Caſe, it ſeemed very 

d reaſonable to ſupport ſuch Remainders, after Fees 

de Wl determinable upon a Contingency, and make 

„chem good by many ſolemn Reſolutions, in order 

e, to obſerve the Intention of the Teſtator, and to 

p- Wl perform his Will. | | 

n; And therefore about four Years afterwards it 

ſe, was adjudged, that though a Fee could not be 

ic, limitted after a Fee-Simple, yet a Fee to ariſe 

on Wi upon a Contingency was good by Way of Execu- 

for Wl tory Deviſe. 8 

ras As for Inftance, the Teſtator had two Sons Hainf 

eſt end a Daughter, and deviſed Money-Legacies to worth ver- 

r- bis youngeſt Son and Daughter, to be paid by his 2 _— , 

irs, eldeſt Son, and deviſed his Lands to him and his g. 

nal Heirs, upon Condition that if be did not pay the Noy 51. 
ier, that the Land ſhonld be to them and 

hat I tleir Heirs, Now, here was a future Remainder 

ns. n Fee limited after a Fee, but it was nnon a 

nd Contingent, viz. if the eldeſt Son failed in Pay- 

| ment 


— 


Way of executory Deviſe to them; and in this 
Caſe the Son himſelt determined his Fee-Simple 


Hell verſus 


Brown, 
Godb.282. 
2 Roll. 
Rep. 196. 
Palm.131. 
Bridgm.1, 
2 Cro. 590. 
x Roll 
Abr. 61 I, 
936. 


was a Remainder which did not depend upon any 


termination of the firſt Eſtate ; for the Words, 


only to take Place upon a future Poſſibility, may 


Gilbert 
verſies 
Witty. 
2Cro.655. 
2 Rall. 
Rep, 281, 


Executory Deviſe 
ment of the Legacies, and this was held good by 


in not paying the Legacies. 
About 18 Tears afterwards the Law became ſettled 
in this Point, in a noted Caſe between Pell and Brown, 
which is reported in many Books. © . 

J. The Teſtator deviſed his Lands to his 
youngeſt Son and his Heirs, and if be died without 
Iſſue, living the eldeſt, then to the eldeſt Son and 
bis Heirs. The youngeſt Son ſuppoſing he had 
an Eſtate- Tail, fuffered a common Recovery, then 


ſold the Lands, and died without Iſſue, living the eld. 01 
eft: It was adjudged, againſt the Opinion of Dade R 
ridge, That the youngeſt Son had not an Eſtate- 1 
Tail, nor an abſolute Fee-Simple, but a Fee. in 
Simple Conditional, and that the eldeſt Son had m 
an Eſtate in Fee, which was to ariſe upon the up 


Contingency of his Brother's dying without Iſſue 
in his Life-time, which could not be barred by 
the Recovery, becauſe the Remainder to him was 
not in Being till the Contingency happened, it 


particular Limitation, but upon a collateral De 


viz. If be die without Iſſue, &c. are not abſolute 
and indefinite, but a tied up to a Contingency, 
viz. living the eldeſt; and ſuch a Remainder being 


depend upon a Conditional Fee, and in this Cafe 
the Fee determined by the Son's dying without 
Iſſue in the Life-time of his Brother. : 
Two Years afterwards the Teſtator having 
three Sons and three Houſes, deviſed one Houl* 
to his eldeſt Son and his Heirs, and another Houſe 
to his youngeſt Son and bis Heirs, and ſo to the 
third, provided if all my Children die without Ie f 
their Bodies, then all my Houſes ſhall be to Mu. 
e 2 


of a Fee-Simple. 


gery and her Heirs. The two eldeſt died without 


ine; adjudged, that Margery ſhall have their 


Houſes immediately; for the Words dying without 


Iſne of their Bodies, did not make eroſs Remain- 


ders in Tail to them by Implication, ſo as to en- 


title them to the Houſes of each other, becauſe 


there was an expreſs Eſtate in Fee, limitted to 


| each of them in the firſt Part of the Will; and 


the Deviſe to Margery in Fee afterwards was 


allowed to be good, becauſe it was to ariſe upon 


the Contingency of the Sons dying without Iſſue. 

The next in order of Time, was a Deviſe to 
ene and his Heirs, and if be died without Iſſue, living 
R. B. or if be die before 21, that then it ſhall re- 
main, &c. this makes a Fee-Simple Conditional 
immediately, and the Words if be die without Iſſue 
make an Eſtate-Tail, which is not to ariſe but 
upon a future Contingency, viz. it he die without 
Iſſue, living R. B. 


Chadock 
verſus 
Cowley, 
28ro. 695. 


But a Deviſe to Thomas his eldeſt Son and bis | 


Heirs, and a Deviſe of other Lands to Francis his 


Son and his Heirs, and if either die without Tſſue, the 


durvivor ſhall be Heir to the other; this is an Eſtate- 
Tal immediately, ſo great a Difference there is 


where the Limitation is upon a dying without Iſſue 


generally, and dying without Iſſue in the Life-time of 
= for the laſt only makes it an Executory 

viſe. | | 

And to ſhew that a Remainder cannot be good 
after an abſolute Fee, this Caſe happen'd: H. A 
Veviſe of his Lands in H. to John his eldeſt, and 
other Lands ſeverally to his two other Sons, (but 
ud not limit what Eſtate they ſhould have) and 
that if any of them died (but did not ſay without 
Iſſue) the other ſurviving ſhall be his Heir, John 
the eldeſt Son had Iſſue and died; adjud 'd, That 
jag Lands in H. ſhall not veſt in the ſurviving 


SS. 


Wood 
verſus 
In zerſole, 
2Cro 260. 
1 Bulſt. 6. 
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Sons by Way of Executory Deviſe; for Jobn he- 


vas to veſt upon the Contingency of dying with- 


VN. R. and the Heirs Males of his Body, and ſo to 
the ſecond and third Sons in Tail, provided thy 


refuſe to do, or die without Iſſue, then he deviſed 


Executory Deviſ = 


ving only an Eſtate for Lite by the Will by Im- 
plication, that Eſtate was drowned by the Deſcent 
of an abſolute Fee upon him who was the eldeſt 
Son, and by Conſequence the Remainder which 


ont Iſſue, was deſtroy d, for the eldeſt Son had a 
pure and abſolute Eſtate in Fee, which ſhall 
deſcend to his Iſſue. But Flemming, Chief Juſtice, 
ſaid, That the Frechold was not ſo abſolutely 
merged in the Inheritance, but that it might 
revive upon the Death of John, and his Part 
remain to his Brothers by Way of. executory De- 
viſe, and ſo it hath been fince adjudged in Forteſcus 
and Abbot's Caſe. 8 

In a ſpecial Verdict in Ejectment the Caſe was, 


| Robert Edge being ſeiſed in Fee, deviſed his Lands 


to Truſtees for 11 Tears, then to the firſt Son of 


take on them bis Surname of Edge, which if they 


the Lands to the firſt Son of T. P. in Tail, with 
the like Proviſo ; and if they refuſe, &c. then to 
the right Heirs of the Teſtator for ever; V. R. the 
firſt Deviſee, had no Son at the - Time of the Deniſe, 
and died without Hue, T. P had a Son at the 
Time, who took upon him the Surname of Hate 
the · Teſtator; adjudged, That the Deviſe to th! 
firſt Son of W. R. and the Heirs Males of bis Boch, 
was not a Contingent Remainder, but an execu- 
tory Deviſe, becauſe the precedent Eſtate to the 
Truſtecs was for 11 Tears, which Eſtate cannot 


ſappart a Remainder, neither can a Remaindet _ 
be limited after a Fee-Simple, becauſe after ſuch 
a Deviſe nothing remains to diſpoſe. Then ad 
mitting this to be an executory Deviſe, tis void; 
for all ſuch Deviſes are preſent or future, if prof 


of a Fee-Simple. _o#5 
the Party muſt be in Being, and capable to take 

at the Time of the Deviſe, which he was not in 
this Caſe, becauſe W. R. had no Son, and tis plain 
tis a preſent Deviſe, and not like the Caſe of a 
: Deviſe to an Infant in Ventre ſa mere; becauſe 
] 
| 


there the Teſtator takes Notice, that the Deviſee 
is in his Mother's Womb, and for that Reaſun he 
2 muſt intend it as a future Deviſe to ſuch Child. 


7 
| But admitting in the principal Caſe, that this is a 
t future and executory Devile, 'tis ſtill void, be- 
t cauſe ſuch a Deviſe muſt ariſe within the Cempaſs 
2 of one Life. There are three Sorts of executory 
is Eſtates, one is where the Teſtator parts with the 
whole Fee-Simple to another, but qualifies it 
s, upon ſome Contingency, and limits another Fee + 


ls upon ſuch Contingency, and this is altogether 
Ui new in the Law: The ſecond is where the Teſta- 


to tor deviſes a future Eftate to ariſe upon a Contin- 

x) gency, but retains the Fee-Simple till that Eftate 

Y ariſes: A third Sort is of a Term for Years, Scatter- 
ed which is well ſettled in Matthew Manning's Caſe, wood ver- 
th and the Boundary of theſe executory Deviſes _ . 
1 _ not yet been extended beyond one Life or 
g Ives. | 5 5 

lh From what has been ſaid it may be obſerv d, 


that executory Deviſes of a Fee Simpleare allow'd 
FL after Conditional Fees, where the Contingency 


the may happen in a few Years, or in the Courſe of 
och one or two Lives; and therefore they are good 
Cl where the Deviſe is to B. and his Heirs, and after- 


the BY wards to D. and bis Heirs, if B. die without Tſue in 

na the Life time of D. but not if B. die without Iſſue 
eh; for tis too remote an expectancy of a 

„ Fee, after another dying without Iſſue generally. London 

an” So where a Deviſe was to Roger Alford and Tord Mayor 


oo others, and their Heirs, upon Condition to pay * = 
* the Profits, &c. as directed in the Will, and if 5 : , 


any Part of the Purpoſes in the Will remained 5% W. 
| Se unpertormed, Jon:s 4. 
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unperformed, then he deviſed the Lands to the 


Mayor and Commonalty of London, and their 
Succeſſors for ever, upon the. ſame Conditions, 
this laſt Part of the Will was adjudged a void 
Limitation, becauſe tis too remote to expect a 
Fee which is to veſt upon the Failure of a Man 
and his Heirs to pay the Profits, &c. 


Jay verſus But notwithſtanding the Judgments before. | 


Jay, mentioned, the Court inclined in Fay and Fays 
Stiles 258. Caſe, that a Deviſe to R. B. and bis Heirs, and if 

he die living bis Mother, Remainder to V. NM. and 

his Heirs, that this Remainder was void, becauſe 

it was a Limitation of a Fee after a Fee. 

Snow ver- However, this is but one Inſtance, and no 
us Cutler, Judgment was given in it, but ſometime after- 
| E wards there was a Deviſe to the Heirs of the Boch 
of the Wife, if they attain the Age of 14 Years; 
this was adjudg'd an executory Deviſe to the 
Child, to ariſe upon a Contingency, (viz.) if be 


iLev.135. 


lived till 14, and in this Caſe there was a double 


_ Contingency, (viz.) the Wife was to have Heir 
of her Body, and they were to attain to the Age of 

14 Tears; it did not veſt as a Remainder in Tail 

to the Wife, tho' ſhe had an Eſtate for Life be- 

fore, for it was not a Remainder joined to that 

Eſtate, and ſo to veſt in her Life-time, but it 

was a new Deviſe to take Effect after her Death. 

Forteſcue The next was a Deviſe of Lands to his eldeſt 
verſw Son, and a Deviſe of other Lands to his other 
2 Children reſpectively, without limiting for what 
Mev ol? Eſtate, and if either of my Children die, then bi 
Frurt ſhall be equally divided amongſt them; John the 
eldeſt Son died, and whether his Part ſhould re- 
main to the Survivors, was the Queſtion; it was 
inſiſted, that it ſhould not; for tho there was no 
expreſs Eſtate deviſed to John, or to any of the 
Children, yet he had an Eſtate for Life by Im- 
plication, and fo they had all; but > ar 
| | dDimpie 


Term for Years. T 
simple deſcending upon him as Heir at Law, 
that Eſtate for Life was merged, and by Conſe- 
quence the Remainders were deſtroy d, for he 
became ſeiſed of an abſolute Fee by Deſcent, and 
ſo his Part ſhall go to his Heir, and not to his 
Brothers; and ſo it was adjudged in Food and 
hygerſel-*s Caſe before mentioned; but contrary to Ante 283. 
the Opinion of the Chief Juſtice Flemming in that | 
Caſe, according to whoſe Opinion it was reſolved 
in this Caſe, That the Freehold was not ſo en- 
ticely drowned in the Inheritance, but that it 
might revive upon the Death of- the eldeſt, and 
his Part remain to the younger Children for their 
Lives by Way of executory Deviſe. | | 

So where the Teſtator gave ſeveral Lands to Hanbury 
each 1 Ne os in Fee; DO if either - wn 
them die before they are married, or before 21, an 
without Iſſue of their Bodies, then to on Survivor; 
one of the Sons married, and had a Daughter, 
and died, the other came of Age, and died un- 
married; it was adjudged, That this was not an 
Eſtate Tail in the Sons, but a contingent Fee to 
ariſe upon their Marriage or Death before they 
came of Age. „„ | 

So a Deviſe of the Rents and Profits of his Gardner 
Lands to raiſe Portions for his Daughters, and _— 
afterwards to the Uſe and Benefit of his Son waugh. ? 
George, and if it happen that George and his Daugh- 259. 
ters die without Iſſue of their Bodies, then to remain 
and be to Villiam Roſe and his Heirs; adjudged, 

That this was no Deviſe to George and the 

Daughters for their Lives, with reſpective Inhe- 

ntances in Tail by any neceſſary Implication, 

but by a grammatical and common Intendment 

the Words import a Deſignation of the Time 

when the Lands ſhall come to V iliam Roſe and 

bis Heirs, (viz.) when George and the OED 
5 ie 


— 


Executory Deviſe of a 
die without Iſſue, and not before; and the Inten. 

tion of the Teftator muſt be thus; (viz.) I leave 
my Land to deſcend to my Son George and his 

Heirs, until he and his Siſters ſhall die withont 
Iſſue, or George and his Heirs ſhall have my 

Lan as long as any Heirs of the Bodies of him 

or his Siſters are living, and for Want of ſuch 
Hewes, I deviſe the fame to Villiam Roſe and his 

eirs. 

Not long after a Fee was allowed to ariſe after 
the Limitation of another Fee determinable 
upon a Contingency ; it became a Queſtinn, 

Whether a Leaſe for Years, which is no more 
than a Chattel, would bare ſuch a contingent Li: 
mitation. | 

The Reaſons which at firſt prevail'd were, 

That it would not bare any Manner of a Re. 

mainder, and by Conſequence no cantingent 

Remainder. | 


(1.) Becauſe of the Poverty and Meanneſs of « 
_chattel Intereſt. 5 
| (2.) Becauſe a Deviſe of a Chattel for an Han, 
was ſo for ever. 


In Anſwer to the firſt of theſe Reaſons, there 
is no Manner of Difference between an Inheritans 


and a Chattel in reſpe& to the Owner, but only 
in the Duration of the Eſtate, as the Lord Chan. 


cellor Finch rightly obſerved in the Duke ck 


Norfoll's Caſe; for a Man hath as abſolute 1 


Power over his Leaſe, as he hath over his Inte 


ritance, and it frequently happens, that all whic 
he hath conſiſts in Leaſes; and. it ſeems verſ 
abſurd to ſay, That he cannot provide for the 
Contingencies of his Family, becauſe his Eft 
is all in Leaſes; - 1 


c At. td. AE 


Term for Tears. 
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is true, one or both theſe Reaſons did once Dyer 74. 


a Term of Tears to one; provided, That i he die, 
loving R. B. that it ſhould remain to W. N. during 
the Keſidue of the ſaid Term. This Remainder was 
held void by the Chief Juſtice Montague and Hales, 


| who were then Judges of the Common Pleas; and 


Hales ſaid, fo it was ruled by all the Judges in the 
Time of the Lord Chancellor Rich, in the Begin- 
ning of that King's Reign. 


prevail, for Anno 6 Ed. 6. there was a Deviſe of 


About 10 Vears afterwards the Judges of the * #27 


King's -Bench were of another Opinion, (viz.) 


That a Deviſe of a Term to one for Life, Remainder 
to another, was good; but it ſeems the Law was 
not ſettled, becauſe of theſe contrary Opinions; 
and therefore my Lord Dyer, who reports the 
Caſe, puts a Quare to it. 


About 5 Years aftzrwards the Teſtator deviſed Dyer $28. 


a Term of Tears to bis Son (who was then an Infant) 3 


when be ſhould be of Age, and deviſed the Occupa- 
tion and Profits to his Wife in the mean time, and 
made her Executrix, and died; the Widow proved 
the Will, and ſold the Term, and afterwards the 
don came of Age; my Lord Dyer puts another 
Quere, what Remedy the Son had for this Term, 
becauſe the Judges were divided in Opinion, by 
which it muſt neceſſarily follow, that ſome held 
the Deviſe over to her to be good. | 


But about four Tears afterwards they all agreed ſuch 


a Remainder to be good, the Caſe was thus : 


J The Teſtator deviſed, That bis Wife ſhonld Dyer 358: 


have all the Land in the Leaſe of ſixty Tears, for fo * 


many Tears as ſhe ſhould live, and after her Deceaſe 
the Reſidue to bis Son and his Aſſigns, and made the 
Wite Executrix, and died; it was adjudged, That 
1's Remainder was good, and the Wife could do 
thing to defeat it, and to ſupport this Judg- 
ment the Court made a Diſtinction, which pro- 

U bably 


Executory Deviſe of a 
bably was unknown to the Teſtator, viz. that 
there was Jus Poſſeſionis & jus Proprietatis, and 

that by the Will he did not intend the abſolute 
Property and Right of the Term for his Wife, but 
only the Poſſeſion for ſo many Years as ſhe ſnould 
hve, tho' there was a Poſſibility ſhe might ſur: 
vive the whole Term, and that the Propriety of 
the Reſidue was intended for the Son ; and this 

my Lord Chancellor Finch tells us, was the firſt 
Time that an executory Remainder of a Term 

was held good. . ” 
If then a Term for Years will bare a Remain- 


1 
der, upon the ſame Reaſon it will bare a Remaiy- | 
der over upon a Contingency; eſpecially where that | 
Contingency may wear out in the Courſe of a 
Life; and ſo it was adjudg'd above 40 Years be q 

fore, as tis reported in the ſame Book. , 
Dyer 7. . A Deviſe of a Term of Years to his Daughter 

and the Heirs of ber Body, Remainder to his ſe , 

cond Daughter in Tail; tis true, this Remainder 0 

was held void, becauſe the Teſtator had deviſed F 

the whole Term to his eldeſt Daughter; and there h 

was another Reaſon given, which was, That the 2 

Law would not allow any Remainder of a Term; u 

and yet in that very Caſe they allowd that a T 

Remainder of a Term which was to ariſe upon a C. a 

tingency was good; as if the Teſtator had deviſeds ” 

Term of Years to R. B. and if be bad died within le Wi 10 

Term, that I. N. ſhould have the Reſidue ; ſuch 4 th 

Remainder was good, becauſe he had not diſpoſe th 

the whole Term to the firſt Deviſee, but only ſo th 

much which might expire in his Life-time ; and A. 

Baldwin, who was then Chief Juſtice of the Com up 

mon Pleas ſaid, That when he was a Serjeant he | 

| mov'd the ſame Caſe to the Court, and they were of: 

[| Welkden all of that Opinion. | 3 to 

2 So where Leſſee for Years deviſed that hisV if ha 


Elking- | « 
ton, Plow. ſhould bave the Occupation of the Lands for 1 
| * 


Som. 519. 


Term for Tears? 
Trars as ſhe ſhould live, and after her Neath the Re- 


que to his Son, and made her ſole Executrix, and 


died; the Widow agreed to the Legacy, and fold 


the Term, and then ſhe died before the Leaſe was 
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expir d; adjudg'd, That this was not a Deviſe ot 


the whole Term to the Wife, but conditionally, 
if ſhe live ſo long, and her Intereſt was to be de- 


termin d on her Death, ſo that the Sale of the 


Term by the Wife was void againſt the Son, be- 
cauſe the Remainder was to ariſe to him upon 
the Contingency of her dying before it was expir d, 
and the Deviſe to him ſhall be expounded to pre- 
cede the Deviſe to the Wife, that both may ſtand, 
for there was no expreſs Eſtate for Life devis'd. to 


her; if it had been fo, then ſhe would have a 


Title to the whole Term, becauſe an Eftate for 
Life is more valuable in Judgment of Law than 
an Eſtate for Years. 3 | 
In the next Year Leſſee for Years devis d all 
bis Term to his Son; and farther ſaid, that his Will 
was, That bis Wife ſhould have the Occupation and 
Profits of the Land during his Minority to educate 
his Children, and fee his Will perform'd, and 
made her Executrix, and died; the proved the 
Will, brought up the Children, and fold the 


Paramour 


verſus 


Yardly, ;, 


Plow. 


Com. 53. 


Term, and died; adjudg'd, That her Sale was 


void againſt the Son; for to make the Deviſe 


good to him it ſhall be intended, That the Deviſe 


to the Wife ſhall precede the Deviſe to the Son, 
tho it followeth in Words, and that ſhe had not 


the whole Term, but only Part of it, (viz.) during 
the Nonage of the Son, and if he liv'd to his full 


Age, then the Remainder was to veſt in him 


upon that Contingency. | 
|About five Years afterwards there was a Deviſe 


ofa Leaſe to his Wife for Life, and after his Death 


| Amner ' 


verſus , 
Loding- 


ton, 


to his Children unpreferrd; thoſe who would 1 And. 6. 


have the Wife entitled to the whole Term, diſtin- 


2Leon 
3Leon, 


; 


25 
9. 


U 2 a guiſh'd Godb. 26. 


— i ee 
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Mallet 
verſus 
Sackford, 
2Cro. 198. 


1 Roll. 


Abr. 610. 


: | * 
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guiſh'd this Caſe from that of Velkden and Elkiyg. 
ton, where the Deviſe was, That the Wife ſhonlq 
have the Land in Leaſe for ſo many Tears as fe 


ſhould live, and from the Caſe of Faramour and | 
Tardley, where the Wife was to have the Profits of 


the Land until her Son came of Age; but in this 
Caſe the Land is not mentioned, but the Leaſe i 
ſelf was deviſed ; but adjudg'd, That the Wife 
had only an Eſtate for ſo many Years as ſhe ſhould 
live, and if any remained after her Death, they 
were intended upon that Contingency to the 


Children unpreferr'd. 


About two Years before Manning's Caſe, there 
was a Deviſe to his Wife and his Couſin for their 
Lives, and afterwards, that the Term ſhould be t 
ſuch Perſons as ſhall remain in his Houfe at Norming- 
ton at the Time of his Deceaſe; the Wife ſurvivel 
the Couſin, and aſſigned the Term to R. B. under 
whom the Defendant claimed, Juſtice Croke, who 
reports this Cale, tells us, That the Court was 
divided upon the Queſtion, Whether the Remain- 


der was good or not? becauſe it was contingent 


whether any of the Term might be in being after 
the Death of the Wife, and ſuch a Contingency 


could not be limited by Way of Remainder; but 
my Lord Rolls, who ee the ſame Caſe, tells 


us, That the firſt Deviſees had the whole Term in 
them by Virtue of the Deviſe, and ſo nothing was 


left to ſupport any Remainder by the Rules of the 


Foſter 


verſns 
Brown, 


Moor 758. 


Common Law, Jet it was good to the fecond De. 
viſee by Way of executory Deviſe. 


And now one would wonder, that after all 
theſe Caſes it ſhould ſtill remain a Queſtion at 
that Time, whether there could be a Remainder 
of a Term, after a Deviſe thereof to another jo 
Lie; but I think the Law was ſettled, That 1t 
| uw not be limited in Remainder after an Eſtate 

Tail. et ets 


The 


* 
— 


Term for Tears. 2 
The next Caſe of this Nature which happen'd, Matthew 
was Matthew Manning's Caſe, viz. Leſſee for Years Man. 
of a Farm and Mill, deviſed the Uſe and Occu- Cale 
pation thereof to his Wife for Life, and after- 8 Rep. 54. 
wards to Matthew Manning his Son, for the Reſi- 
due of the Term, and made his Wife Executrix, 
and dy d; Juſtice Walmſley was of Opinion, that 
the Deviſe to the Son after the Death of the Wife 
was void; for by the Deviſe to her for Life, ſne 
had the whole Term; and there being only a 
Poſſibility that ſhe might die before it was expi- 
red, that Poſſibility could not be deviſed over; 
e but adjudged, that the Son did not take by Wa 
= of Remainder, but by Way of executory Deviſe, 
o iz if the Wife die within the Term, that then 
g. the Son ſhall have the Reſidne; fo that the Re- 
e mainder was to veſt in him upon the Contingen- 
et cy of the Wife's dying within the Term; and in 
ho WW this Caſe it was held, that where a Man deviſeth 
a Term with Remainder over, there is no Man- 
ner of Difference where tis either of the Land it 


ns. Bo a Abs Me End, Gar ro Eh I Es 


nt f, or the Leaſe, or the Farm in Leaſe, or the Uſe, 
ter Wor Occupation, or Profits of the Land; becauſe in 
wills the Intent of the Teſtator is to be obſerved, 
but {Wand the Law will make ſuch a Conſtruction of 


ells the Words as may conſiſt with ſuch Intention. 5 
Amo 9 Fac. The Teſtator deviſed a Term to Nhetorick 
his Wife for Life, and afterwards that John ſhould 2*/ 
have the Occupation of it 2s long as he had Tſſue, . Ri wc 
and if he dy'd without Iſſue unmarryd, then Faſ- 1 Boll. Abr. 
pr ſhould have the Occupation of it as long as he 610. 

al any Iſſue of his Body; and if he dy'd without 

Iſlue unnarry d, Remainder over, &c. They both 

lyd without Iſſue, and unmarry'd z adjudg'd, 

hat the Remainder was good, becauſe the Deviſe 

ns of the Occupation of the Term, and not of the 

lem it ſelf ; and yet in Manning's Caſe it was 

eld, that made no Difference; beſides, the Li. 

| | "WA | mitation 


© 2% 
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mitation in this Caſe is, if he die without Iſſue 
unmarryd, which is the fame Thing as it it had 
been, if be die within the Term; for if he is not 
marry d, he cannot have Iſſue, and then the Re. 
mainder is to ariſe upon the Contingency of one 
Man's dying within the Term, which is good; 
but tis otherwiſe where the Deviſe was ot the 
Term it ſelf ; as for Inſtance, | 
' Child ver- The Teſtator being poſſeſſed of a Term of 76 

ſis Bailie, Years, deviſed it to his Wife for Life, then to 

"+ Nava William and bis Aſigns for all the reſt of the Term, 

2 ll. Reg. Provided, if William die without Iſſue then living, 

129. Palm. that Thomas Heath ſhould have it. William dy d 

48, 333- without Iſſue, and Thomas ſurvived ; adjudged, 

55e Abr. that this Deviſe of a Remainder of a Term wss 

"3 void, for it being firſt limited to William and lis Wil | 
Aſigus, the whole Term is veſted in him; and ] 

this is imply'd by the Word Aſigus, which Word | 

gives him Power to diſpoſe of the whole; beſides, !. 

the Remainder to Thomas depends upon two Con- 0. 
tingencies, for the Term to Villiam is not to com. 0 

mence till after the Death of the Wife, and ſhe might MII ,, 

have ſurvived the whole Term, and tis not tocom- 

mence to Thomas till after the Death of William 
without Iſſue; therefore to limit it to him after the 
Death of Villiam, Sc. is to limit one Contingen- 

cy upon another, and the laſt is ſo remote, that 

the Law will never expect it, viz. the Death d 
Milliam without Iſſue, becauſe by a common Poll: 
bility, an Eſtate Tail may continue for ever; for 

which Reaſon, a Reverſion' of Lands in Fee, af 

ter the Determination of an hate Tail, is of ſo 

* ]-hnſon little Value in Law, that tis not Aſſets in the 

verſus Hands of the Heir, and much leſs a Remainder 

= ro of a Chattel after an Eſtate Tail; 'tis true, à De. 

G10. viſe of a Term to William for Life, * and if be dt 

cited in without Iſſue, (living Thomas) then that Thos 
W. Jones 15 ſhould have it; this hath been adjudged 2 


1 5 Term for Tears. 
5 becauſe tis certain that one muſt die, and proba- 
Ie bly within the Term, and the Law may well 


d expect it; but a Deviſe of a Term to one, and | 
it the Heirs of bis Body, and if he die without Iſſue, 


e. that it ſhall remain to another, this is void, be- 
Ie cauſe the firſt Limitation to the Hers of bis Body 
3 is a Limitation of the whole Term; for tis in P 


16 Probability for ever; and tis the ſame Thing 
where the Deviſe is to one and his Aſigus, and it 


70 he die without Iſſue then living, Remainder over, 
(0 tis void, becauſe tis to entail a Term, which te 
n, Law will not allow; for in the ſame Manner 

9 as this Remainder is limited to Thomas, it may 

0 be limited fo 20 more, and none of theſe Re- 

d, mainders can be barr'd by a common Recovery, 


bor they are not veffed, but are future, and to ariſe 
bs Wi upon Contingencies. This Caſe is deny d to be 
nd Law, in 1 Salk. 225, in Lamb and Archer Caſe. 


ord But becauſe this is contrary to all former and 
les later Reſolutions, I ſhall give a farther Account 
on- of it when 1 come to Cotton and Heath's Caſe, and 
m Wi ſhall now proceed to Lampett's Caſe, which in 
git WY order of Time was ten Years before the laſt Caſe, 


m and ſhould therefore have been placed before it. 

1 . The Teſtator poſſeſſed of an Houſe and Lampett's 
Lands for the Term of 5000 Years, deviſed the C, 

ze Houſe, &c. to his Father for Life, whom he made Rep. 45. 
Executor, and after his Deceaſe, the Remainder to 

1 of WY tis Siſter Elizabeth, and the Heirs of her Body. The 

Father enter'd, and Elizabeth releaſed. her Right 

bl I him; it was objected, that this Releaſe was 

10 void, becauſe Elizabeth had no Intereſt in Poſſeſ- 

"i WY ſion, and ſhe could have none in Reverſion or 


* Remainder, becauſe in Judgment of Law, the 
10 Father was entitled to the whole Term; for he 
5 he having an Eſtate for Life. in it, That is more 8 


valuable than a Term for Years ; but at the moſt & 
00. ſhe could have but a bare Contingency, viz. ſo = 


4. be U 4 many | 
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Death of her Father, which cannot be releaſed ; 
but adjudged, that an Intereſt which is ſo near as 
to take Effect after one Life, and which depends 


may be releaſed ; for tis plain, the Intereſt of 


becauſe tis certain her Father muſt die, and as 

tis certain, ſo tis common, for Men to die, and the 

Deviſee hath an immediate Intereſt in Point of 

2 2 Law in ſuch contingent Eſtates, tho ſuch Inte- 

us Augur. - . * 

V. jones 1 leſt is not to take Effect in Poſſeſſion till the 

| Contingency happens, for contingent Titles are 
Titles, tho' they do not veſt till that Time. 

In the fame Year there was a Deviſe of a Term 


Price 
nie of for Years to his Wife for Life, Remainder to John 
Almory, and the Heirs of bis Body, the Wife enter'd and 


oy O31. John dy'd in her Life-time ; adjudged, that his 
Executor had no Title to the Term, becauſe he 

himſelf had only a contingent Intereſt in ſo much 

thereof as ſhould be to come after the Death of 

the Wife, for poſſibly ſhe might have ſurvived 

the whole Term; and if the Deviſee of ſuch a 

contingent Intereſt dies before the Contingency 

| happens, it ſhall not go to his Executor. | 
Blandford But within two or three Years afterwards there 
verſus was a contrary Reſolution, viz. the Teſtator poſ 

— eA ſeſſed for a Term for Years, deviſed it to his 

G db. 266. Wife for Life, Remainder to Thomas and Lucy, if 

3 Bulſt.98. they have no Iſſue Male, and if they have [jw 
AF * tp . Male, then to be reſerved for their Benefit: They 

318. ehe had Iſſue Male, then Thomas dy'd ; adjudged, that 

the Remainder to the Iſſue Male was well limit 

ed; for by the Deviſe of the Term to the Wiſe 

for Life. ſhe had not the whole Term, but only 

if ſhe lived Ih long, and the Poſſibility of ſo 
much which might remain at her Death, is we 

limited to Thomas and Lucy, by Way of _—_— 


many Years which ſhould be to come after the 


not only upon a neceſſary but common Contingency, 


Elizab:th depended upon a neceſſary Contingency, | 


— 


„ 
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Term for Years. 
ry Deviſe, and another Poſſibility after that, viz. 
to their Children if they ſhould have any. | 

And in the next Year the Caſe of Price and A Sheriffe 
was expreſly deny'd to be Law, viz. the verſu- 
Teſtator deviſed the Benefit of a Leaſe to his Crtham, 
Wife for ſix Years, the Reſidue to Fobn if he Aden a 
comes home, and if be did not come within fix Tears, 916.2Roll. 

then William ſhould have it till Fobn came Home, Abr. 48. 
Villiam deviſed the Leaſe to Hefter within the 
$'x Years, and made her Executrix, and dy'd it 
was objected, that this was a meer Contingency So adjudg'd 
in Villiam, and he could not have the Term un- & Ander= 
leſs he ſurvived the ſix Years, and John had not — s 
come home within that Time, becauſe nothing 5 
veſted in him till then, and by Conſequence he Leon. . 
could not deviſe it; but adjudged, that there be- 
ing an expreſs Deviſe for a certain Number of 
Years, viz. for ſix Years, and afterwards for the 
Reſidue of the Term, tis not a Contingency, but 
an Intereſt after the ſix Years expir d; and if it 
ould be a contingent Intereſt in Villiam, yet 
tis ſuch a Contingency that the Term might 
have veſted in him, if he had liv'd after the fix 
Years, and it ſhall go to his Executrix. *Tis thus 
reported by Juſtice Croke and my Lord Rolls in 
the firſt Part of his Abridgment, but in the ſe- 
cond Part he reports it otherwiſe, viz. that Vil- 
um could not deviſe this Contingency which he 
had within the ſix Years, becauſe tis not an In- 
tereſt till thoſe Years are expir d. 

Anno 5. Car. 1. The Teſtator poſſeſſed of a long Sanders 
caſe, deviſed that his Brother Chriſfopher ſhould verſm 
Pave the Uſe and Occupation of it for Life, in like Corviſh, 

nner to his Wife for Life, and afterwards to e 5 _ 
de eldeſt Son of Chriſtopher for Life, and after 2 
ich Son dying withont Heir Male, to any other 

n of Chriſtopher, one after another in Form a- 
Telaid ; and if Chriſtopher die without Heir Male 


of 


* 
5 — 
1 
- 
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. * - 
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| of bis | Body, that then the Uſe, Profits, and Occ. 


Executory Deviſe of a 


pation of the Premiſles ſhall remain to Simon for 
Life, then to his eldeſt Son for Life, with like 
Remainder as to the Son of Chr iſſopher, with other 
Remainders in the ſame Words ; then he made 
Chriſtopher and Simon Executors, and dy ; they 
enter d, and agreed to the Legacies ; then the 
Wife dy'd, and Chriftopher dy d without Iſſue Male 
and Simon ſurvived, who had Iiſue Edward and ( 
Fobn, and deviſed all his Goods and Chattels to BW ” 
Edward, and made him Executor, and dy'd : E. 


ward enter'd, and made Francis his Executor, and a 
dy'd without Iſſue Male: Francis enter, ani if ' 
made George his Executor, and dy'd : And it was 
adjudg'd, that George had a good Title againſt Re 
Fobn the Second Son of Simon, for he could have no“ 
Title *till Chriffopher was dead without Iſſue Mal, de 
which by Intendment is a Limitation of a Per — 
petuity, and Edward, who was the eldeſt Son > ö 
Simon the ſurviving Executor of Chriſtopher, mult 1 
likewiſe die without Iſſue Male, which is another 10 
Limitation of a Perpetuity before the Remainder 7 
to John could take Effect, and in the mean Time i y 7 
the Executor of the Deviſor ſhall have it, for i 5 
was againſt Law to limit a Term for Years in , n 
Remainder, which was not to take Effect till af wy 
ter a double Contingency, viz. after the Death a 76 
Chriſtopher and Edward his Son, both dying withat 1 70 
Ine Male; beſides, to limit a Term in Reinaindet * 
after a dying without Iſſue, is againſt the Law. ern 


Tis true, there was no Judgment given in thi "Up; 
Caſe, but my Lord Rolls; who was Council for Tu 
the Defendant, tells us, there was a peremptoſ Bl. 55 
Rule for Judgment for his Client; but at the In anke 
ſtance of the Plaintiff's Council, there was 200 kb, 
ther Day appointed in the following Term to ie 7 


gue it again; but before that Time the Partie 
agreed, and ſo no Judgment was enter d: - 


41! 
- 


Term for Tears. 299 
this may be the Reaſon why the Lord Chancellor 
Ra tells us, that Child and Bailie s Caſe ſtood 3 ch. Rep; 
ſingle, and that there was never the like Judg- 
ment given either before or ſince. But with De- 
ference to his Opinion, the like Judgment was 
given in this Caſe, for there is no ſubſtantial Dif- 
ference between the Caſes; in Child and Bailie's 
Caſe, the Deviſe was to a Man and his Aſtgns; 
in this it was to Chriſtopher for Life; but in both 
Caſes the Remainders were not. to take Efte& *till 
after a Dying without Iſue, for which Reaſon both 
the Remainders were adjudg'd void. ned. 

Now, my Lord Nottingham, who had ſeen the 3 Ch. Rep. 
Record in Child and Bailie's Caſe, tells us, there 
was a farther Limitation of that Term, which 
none of the Reporters mention, and that was toa 
Daughter, upon the Death of Thomas without Iſſue z 
which was a plain Affectation of a Perpetuity, 
by multiplying ſo many Contingencies : Beſides, 
he tells us, that the Will was made Anno 10 Elix. 
that Dorothy enjoy'd it 14 Years, and then ſhe 
| _ her Intereſt to William , that he enjoy'd 
it ſeven Years, and then re- aſſign'd it to Dorothy, 
who held it 15 Years longer, and then ſhe dy'd; 
and that after her Death, her Aſſigns held it 14 
Years ; fo that it was enjoy'd for the Space of 50 
Years, without any Claim made by Thomas ; and 
in that Time there had been ſeveral Alienations 
made of it for valuable Conſiderations, and the 
Term was renew'd for a valuable Fine paid to 
fu be Owner of the Inheritance; and therefore the 

judges bore hard upon the Title of Thomas, who 
had acquieſc'd ſo long, after ſuch ſucceſſive Tranſ- 
mutations of the Poſſeſſion. i 
About four Years afterwards, there was a De- Leven- 
viſe of a Term to his Executors for ſeven Years, tborp ver- 
Remainder to Thomas, and the Heirs Male of his „ , 
hoch; and if he die without Heirs Male, 9 3 
5 der 


— 
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Cotton 

ver ſus 
Heath, 

1 Roll. Abr. 
G12, 
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der over to another, and the Heirs Male of þis Bo. l 
dy; it was adjudged, that this laſt Remainder ] 

x 
h 


over was void, becauſe it was not to veſt till 
Thomas dy d without Iſſue Male, which is too fe. 


mote an Expectancy, where the Eſtate is but for [ 
Years, and therefore Thomas ſhall have the whole h 
and abſolute Term in him, and may diſpoſe of it ſt 
to whom he pleaſe; and if he die without ma. A 
king any Diſpoſition, it ſhall go to his Executors; A 
for the Clauſe in the Will, viz. if be die without Ri 
Iſue Male, doth not make an Eſtate Tail, or a u 
Remainder in Tail of a Term for Years. becauſe for 
the firſt Limitation was to him and the Ein i. 
Male of bis Body : But in moſt of the Caſes before. | Ad 
mention d, the firſt Limitation is for Life. va 
About three Years afterwards, there happen d ger 

a Caſe, in which, the Lord Nottingham tells us, yet 
there ſeems to be a contrary Reſolution to that in Ip 
Child and Bailie's Caſe, it was thus: gen 
. The Teſtator poſſeſſed of a Term for Year, I bap 
deviſed it to his Wife for 18 Years, then to C his Mtrar 
eldeſt Son for Life, and afterwards to the eldef N 
Tſſue Male of C. for Life, who had no ſuch Iſſue in 


at that Time, or at the Death of the Teſtator ; 


yet it was adjudged, that if he had left Tſue Malt, iſ: 


he ſhould have the Term by Way of executory and 


Wood 


verſus 


Sanders, 
x Ch. Rep. 
131. 


and it was in Chancery. . It was a Deviſe of 


Deviſe, though the Remainder to the eldeſt Iſſue 
Male was a contingent Eſtate after a Contipgen: 
cy, and the Reaſon was, becauſe the Contingency 
might happen after one Life in Being: And this 
my Lord Rolls tells vs, was like Mawning's Caſe, 
and my Lord Nottingham ſays, tis like the Duke 
of Norfolk's Caſe. | on, 

Ih? next in Order of Time, was Anno 21 Cur. 2. 


Truſt of a long Leaſe to the Father for 60 Year, 
if he lived ſo long, the like to the Mother, then 
to John their eldeſt Son, and his * if be 

1 | ub 


ſurvived Father and Mother; and if he dy d in their 
Lifetime, leaving Iſſue, then to his Iſſue; but if 
vithout Iſſue, then to Edward, and the Heirs of 
his Body, Remainder over in Tail: Fobn dy d 
Inteſtate, and without Iſſue, in the Life-time of 
his Father and Mother; then Edward dy d Inte- 
ſtate, and without Iſſue; and his Wife took out 
Adminiſtration to him, and Nicholas took out 
Adminiſtration to John; and adjudged, that the 
Remainder to Fobn being contingent, viz. If be 
ſurvived bis Father and Mother, and he dying be- 
tore the Contingency happen'd, nothing veſted in 
him, and by Conſequence nothing could go to his 
| Adminiſtrator ; but the Remainder over to Ed. 
yard was good; for tho' it was upon the Contin- 
gency of his ſurviving both Father and Mother, 
yet ſince that might happen, it being only for 
Two Lives then in Being, it was a ſhort Contin- 
gency, and the Law might very well expect its 
happening ; and this we are told is expreſſy con- 
trary to Child and Bailie's Caſe. | 

Now in that Caſe it was agreed, That if the 
Limitation had been to Fohn, and it he dye without 
Iſue, to Edward, the Remainder had been void, 
cauſe tis a Limitatiou after an expreſs Entail, 
and 'tis too remote to expect a Remainder to veſt 
aſter the Contingency of dying without Iſſue gene- 
ally, but where it may veſt in the Courſe of one 


» — TS aw Wwe” www” nad de it. So. hr... 


icy WE two Lives, or upon the dying without Iſſue, li- 
his W's R. B. then *tis well limited. | 5 

iſe So tis too remote to expect a Remainder of a 
ke erm to veſt after a Limitation to the Heirs Males 


F his Body. 5 


4 


for 90 Years, if he ſhould live ſo long, Re- 
ander to the Heirs Males of his Body, with 


divers 
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As a Deviſe of a Tem to V. for 90 Years, if Grigzenils 
e lived ſo long, Remainder to the Heirs Males of Hopkins 
Is Body begotten, Remainder to G. the Brother of . 37. 


E xecutor.y Deviſe of 4 
divers Remainders over, and made WF, his Execy 
tor, and dyd ; adjudged, that theſe Remainder 
were void, and that the whole Term was in / 
For in this Caſe, the Word Heirs was a Word of 
| Limitation, and not of Purchaſe, becauſe it was 
of a Term which doth not deſcend to the Heir, 
and that the Remainder of a Term, after tis li 
mited to one, and to the Heirs of bis Body, is yoid 
becauſe the entire Term is in the firſt Deviſee. 

Garret ver- In the ſame Year, the Teſtator being poſſeſſed 

ſus Liſter, of a long Term for Years, deviſed it to his Wik 

1 Lev. 25. for Life, Remainder to Truſtees for his Son fo 
Life, Remainder in Truſt for the Heirs of the Bo 
dy of the Son, Remainder to the right Heirs of the 

Son, and made his ſaid Wife Executrix, and dy; 

_ adjudg'd, that the Wife ſhall have the whole 

| Term as Executrix, and the Remainders are vo!l, 
Love So a Deviſe of a Term to his Wife for Li, 
verſus and then to Nicholas for Life, and if be die with 
eres out Tſſue of his Body, then to Barnaby : Now hr 

Sid. rr the Limitation being to Nicholas for Life (and 

xVent. 79. not to him and his Iſſue) and if he die withut 

| 1 Iſſue, Remainder over; they would have made 
1e. this an Eſtate for Life in Nicholas, and the Re 
vintz, mainder good to Barnaby by Way of Executoſ 
leave out Deviſe, viz. upon the Contingency of Nichds 
18 dying without Iſſue ; but adjudged, that the Re: 
h mainder was void; for the Limitation to Nicbola 
is the ſame in Effect, as if it had been to m 

and the Heirs of bis Body, Remainder over, whiC 

had certainly been void, becauſe the Law v. 

not preſume that any Term of Years can cl 

os ſo long as a Man may have Hein l 

; Bo ? 

Lamb ver- In a ſpecial Verdict in Ejectment, the C 
is Archer. was, The Teſtator being poſſ-{ſed of a Term i 
8 lk. a5. Years, deviſed the ſame to /. R. and the He 
of his Body; and if he die without Iſſue, livins " 


Term for Tears. 30 
then to the ſaid B. B. and his Heirs; adjudged, ot 
this was a good Limitation to B. B. becauſe the _ 
Contingency was to ariſe within the Compaſs of 
one Life: And in this Caſe the Court deny'd 
Child and Bailie's Caſe to be Law; which ſee 
ante 295. . Es 0 3 

It may not be Tmproper in this Place to mention 4 Burges 
parallel Caſe by Deed, viz. A Man poſſeſſed of a verſus 
Term for Years, determinable on three Lives, ns 7 
ſettled it by Deed, upon Truſt for himſelf for Life, | Ch. Rep. D 
then to his Wife for Life, then to the firſt Son of 229. 
their two Bodies, and the Heirs of the Body of ſuch 
ff Son, and ſo to ſeveral other Sons in Tail 
Male, and for want of ſuch Iſſue, the Remainder 
to the Daughter in Tail, c. they had Iſſue only 
one Daughter; the Wife dy'd, the Huſhand mar-. 
yd again, and dy'd Inteſtate, and his Widow 
adminiſter d; and it was decreed, that ſhe, and 
not the Daughter, ſhould have the Term ; for 
the Limitation to her in Remainder was void, it 
tending to a Perpetuity, becauſe it depended up- 
on ſo many remote Contingencies ; but a Re- 
mainder which might veſt in the firſt Son upon 
one Contingent, had been good, tho he was not 
in Being at the Death of his Father. 

Anno 33 Car, 2. there was a Deviſe of a Term Gibbon: 
to his Son John, and if he die unmarry'd and verſus 
vithout Tſue, then to his Daughters, and their 3 
Lxecutors; and if John be marry'd and have no ̃ 9 
Iſue, then (after the Death of his Wife) to his Si- 
Kers : John dy'd without Iſſue; adjudg'd, that 
this Remainder of the Term to the Daughters is 
you, being limited to them upon the Death of 
their Brother without Iſſue ; *tis true, ſuch a Re- 
mainder hath prevail'd in Caſe of an Inheritance, 
for ſo is Pell and Brown's Caſe, but never yet of a 


erw. 


Dyer 354. 
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304 Expoſition of 
Dowſe ' Sometime afterwards there was a Deviſe of g 
verſus Jong Term for Years to the Plaintiff for Lit, 
* - Remainder to his Son, and the Heirs Males of jj 
Body: Adjudg'd, that this Remainder is void, he. 
cauſe tis only Contingent, viz. if there ſhould auy 
Part of the Term remain after the Determination 
of the Eſtate for Life; for in Suppoſition of Lay, 
every Eſtate for Life as of longer Duration thay 


„ 


aan Eſtate for Years, 
D. of Nor- T ſhall conclude with the noted Caſe of the Duke « Wl ! 
Wb Norfolk in Chancery, but it was a Settlement h 
3 Ch. Rep. Deed | q 
. He had Iſſue Thomas, Henry, Charles, Edond li 
Francis, and Bernard; and by Deed recited a Ten Nec 
of 200 Years, upon ſuch Truſts as ſhould be de l 
clar'd of the ſame, by any other Deed ; and then 
by another Deed the Truſt of the Term is limit Wi 
ed to Henry, and the Heirs Males of bis Body, pro- di 
vided, if Thomas die without Iſſue, living Henry ; ſo u 
that the Earldom of Arundel deſcend on Hm; Wi ti: 
then the ſaid Term to remain to Charles and tl N th: 
Heirs Males of bis Body, with like Remainders in of 
Tail to the reſt : The Contingency did happen, WW fs 
and the Queſtion was, Whether the Remainder of | - 
the Term was well limited to Charles in Tail! MW fn 
and it was decreed that it was well limited, , 
5 one, 
. f , ; . Iſſue 
Expoſition of Sentences in Will. b 
| 3 | a W. 
See poſtea Intention. Nat, 


HERE Sentences in Mens Wills zu hou] 

| doubtful, the Expoſition ought to be mai o 

according to the Intent of the Teſtator ; and tu An 

my Lord Coke calls the Pole Star in thoſe Caſs, erpou 

to guide the Judges in their Reſolutions. 

And ſome have been of Opinion, that ſucfendö t. 
doubtful Sentences are to be interpreted 1 1 


Law of Nature, rather than by any municipal © . .. A 
Law whatſoever z becauſe that is inherent in al! 


Sentences in Will. 


: 


Mankind, when. municipal Laws are only to go- 
vern particular People and Nations; and there- 
fore it muſt be preſum d that the Intention of the - 
Teſtator e by the Law of Nature, and 


not by any of theſe Laws. 


But ſuch Interpretations are ſeldom made with 
us; for tho by our Law the Intention is more con» 


8 — — 9 7D -. 


j ſider d than the Words, yet the Words muſt not 

0 wholly be neglected, but they muſt be accommo- 
dated to his Intention, and that Intention muſt 

1 likewiſe be collected out of the Words, and muſt 

n Wl conſiſt with the Law: The Inſtances are as fol- 


low, out of the Lear- Books, and others. 

A Deviſe to one for Life, Remainder to his 11 fl 6. 12. 
Heirs Males, and to the Heirs Males of their Bo- | 
dies; the Tenant or Life had Iſſue a Daughter, 
© WE who had Iſſue a Son, he ſhall have the Lands, 
tho' the Conveyance is wholly by the Males, and 
this is ratzone voluntatis, by which the Intention 
jof the Teſtator is meant; for the Book tells us 
tis otherwiſe, if it had been by Deed. 1 

About 17 Years afterwards, and in the ſame 28 U. 6. 
King's Reign, there was a like Judgment. — Fitz. De- 

And Anno 30 H. 8. the ſame, viz. a Deviſe to vin f 
one, and the Heirs Males of his Body, who had N 
fue a Daughter, who had Iflue a Son, and dy'd, * 
the on ſhall have the Land; becauſe it being in 
a Will, it ſeems to be the Intention of the Te- 
ſtator; but if it had been by Deed, the Land 


s ar: bbould revert to the Doner, rather than go to the 
mal on of the Dangbter. 5 

4 thx And the Reaſon is, becauſe Deeds are always 
Caſs, "Pounded ſtrongly againſt the Parties themſelves, 


but Wills have a more favourable Expoſition ; 
nd therefore, if a Man hath two Houſes, and ſe- 
| EZ veral 


t ſuch 


305 
Ewer 
ver ſus 

He ydon, 
Owen 74. 
Moor 359. 
2 And. 123. 
Cro. Eliz. 


674. 


o 


21 Jac. 
Godb. 352, 
Knight's 
Caſe. 


of the Red Lion Houſe, and deviſed the Swan to 


x5 Jar, 
Poph. 131. 
Gaul d- 

well'sCaſe. 


Dyer 262. Lands, the Houſes which ftand thereon will paſs; 


The Teſtator deviſed Lands to his Wife fi 


1 Expoſition of 

veral Lands, in ſeveral Counties, and deviſes hi! 
Houſe and Lands in one County, Cc. and all o. 
ther his Lands, Meadows, and Paſtures, with their 
Appurtenances, in the other County; adjudged, 
that by the Word Lands, the Houſe in the laſt 
County did not paſs; for though by a Grant of 


yet in Wills 'tis otherwiſe, for they ſhall be fa. 
vourably expounded, according to the Intent of 
the Teſtator; and it ſhall be prefumed, that he 
did not intend to paſs any more than what he 
expreſſed in Words, which 1n this Cafe were his 
Lands in a reſtrained Senſe, for he couples it with 
Meadows and Paſtures, and ſo excludes the gene 
ral Acceptation of the Word Lands. 

This Caſe is reported, as before-mention'd, by 
Owen, Anderſon, and Croke ; but Serjeant Moor, 
who reports the ſame Caſe Kells us, that the 
Houſe paſs d by the Word Lands, for that com. 
prehended both. Sp 
The Teſtator had two Houſes adjoining, wt. 
the Swan and the Red Lion; the Swan was in lis 
own Poſſeſſion, and ſo was one Room which be. 
longed to the Red Lion; then he made a Leaſe 


V. R. adjudged, that the Room in the Red Lin 
Houſe did paſs. FE 


Life, Remainder to his Son in Fee, upon Cond- 
tion, that after the Death of his Mother, de 
grant to I. R. a Rent Charge in Fee; and if l. 
Son die without Heirs of his Body, then the Land 
to remain to V. R. in Tail: The Son granted tif 
Rent Charge to V. R. and his Heirs, and he gin 
ed it over to another, and then the Son d 
without Iſſue ; adjudg'd, that this Grant of f 
Rent enures from the Teſtator, who had E 
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to charge the Land in what Manner he pleas d; 

and his Intent was, foraſmuch as the Land is 11- 

mited in Tail, and the Rent in Fee, that the 

Grantee ſhould have Power to diſpoſe the Rent 

in what Manner he would. 5 = 
The Teſtator had three Sons, and deviſed the Spalding 

Lands in Queſtion to his eldeſt Son, and the m_ 

Heirs of his Body, after the Death of the Wife pics. Car. 

of the Teſtator; and if he dy d, living the Wife, Cro. Car. 

that then the youngeſt Son , ſhould be his Heir: He 285» 


x WW likewiſe deviſed other Lands to his ſecond Son, 
1s and the Heirs of his Body; and if he dy'd with- 
th WW out Iſſue, that the eldeſt Son ſhould be his Heir: 
. And he deviſed other Lands to his youngeſt Son, 

and the Heirs of his Body; and if all his Sous die 
by WW >ithout Heirs of their Bodies, then their Lands ſhall 
„be to his Nephews. The eldeſt Son dy'd in the Life- 
the time of his Mother, leaving Iſſue a Son; then 
om. the Mother dy'd, and the Uncle, who was the 


yourigeſt Son of the Teſtator, enter'd upon his 


vi. Nephew, who was the Son of his elder Brother: 
at adjudg'd, that by this Limitation, the Teſta- 
de. tor did not intend to diſinherit any of his own 
caſe MCrandchildren, becauſe by a ſubſequent Clauſe he 


ippoints, that if all his Sons die without Iſſue, 
hen his Nephews ſhall have the Lands; ſo that 
is Intention muſt be, that whilſt the eldeſt Son 


fe eth any Iſſue of his Body, the youngeſt Son 
Cond: BWhal! never have it. 5 
er, * So where the Teſtator hath been miſtaken in 


be Manner of conveying his Lands, yet ſuch _ | 
Miſtake may be rectify'd by his Intention. f Buffeild. 


ted te /. + The Deviſe was, That A. and B. bis Feoffees On. | 
> grant ould ſtand ſeiſed to and for John Collins for Poph, 188. | 
0 Mik. Remainder over, when in Truth he had no *See Le- 
tales, yet this is a good Deviſe to him by en. 313. 


| Povieafon of his Intention. This Caſe is reported by , 3. 


tolls, by the Name of Bin feild and Knarſborough, 3 
Us: | x 2 ol A 


+ 
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. A Deviſe that R. B. and . N. and their 
Heirs, ſhould ſtand ſeiſed to the Uſe of J. O. G.. 
now, tho the aforeſaid Perſons had nothing in 
the Lands, yet it amounts to a Deviſe thereof to 
F. O. becauſe the Intention is apparent, that he 
ſhould have it. | : 
Wright But Anno 1 #7, there ſeems to be a contrary 
verſus Judgment. . The Deviſe was thus: As for n 
4 0 el, 5 Perſonal Efate, I Vequeath to my Wife, 6O0l. to l- 
— paid to William Weddall, and tis for the full By. 
N ment of the Lands I purchaſed of him, and is alreal; i 
eftated in Part of a Fointure to my Wife for wn WW, 
Life, at 671. per Ann. the Lands in Wiſkow, &, 
631. per Ann. in all 130 l. per Ann. which bay 
alſo eſtated upon my ſaid Wits it is in full for br 
Jointure, when there was not any Part of thoſe 
Lands ſettled on his Wife for Jointure; and the 
Queſtion was, Whether ſhe or the Heir at Lav 
ſhall have thofe Lands ; and adjudged, that the 
Heir ſhall have them; for it appears by the Will 
that the Teſtator did not intend them 4 her, be. 
cauſe he took Notice, that ſhe was efated in thm 
before the making the Will, therefore it could not 
be an, implicit Deviſe to her by the Will; for in 
ſuch Caſes there is no Reference to any AG 
which ſhould have convey'd the Land to the le 


viſee before; but Juſtice Powell was of another 80 
Opinion, viz. that it appeared the Teſtator dn: 
intend by theſe Words, that his Wife ſhould hae 
the Lands, tho' he was miſtaken in the Mann the 7 


therefore ſhe ſhall have them by the Way itt 

may take, viz. by the Will, rather than the I! 

tent of the Teſtator ſhould be fruſtrated. Ila 

31, denied to be Law, Pf. 3 12. „ 
zvent.363 Deviſe to V. in Fee, in Truſt for X. and ti 
Heirs of her Body, and if ſhe die without Ifue 
then to Fane far Life; and if R. die without I 


and Jane be then dead, then, and not other „ 
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R. B. and his Heirs. K. dy'd withaut Iſſue, but 
Jane was living; and upon a Bill brought by R. B. 


Truſt executed, it was decreed for him, tho' Fane 
was living when K. dy'd ; for the Words if Jane 
e then deceaſed, ſeem to be put in to expreſs the 
Intention of the Teſtator, that Jane ſhould be 
certain to have it for Life, and alſo to ſhew when 
R. B. ſhall have it in Poſſeſhon«” 
By a Deviſe of a Mannor, the Rents and Ser- 
@ vices paſs, which ſometimes are divided in a Will; 
25 where the Teſtator deviſed his Demeſne Lands 
to his Wife for Life, and the Serviſes for 18 Tears, 
and the whole Mannor to another after the Death of 
bs Wife ; adzudg'd, that the Deviſee ſhall have 
nothing in the Mannor 'till after the Death of the 
Wife, tho' the Services were given to her only for 
1s Years ; and that after the Expiration thereof, 
the Heir ſhall have them during the Life of the 
Wife; and the Reaſon was, becauſe by the expreſs 
Words of the Will, the Deviſee was to have nothing 
till after the Death of the Wife: But if it had been, 
that he ſhould have the whole Mammnor after the 18 
Years, and after the Death of the Wife, there it 
ſhould have been taken diſtributively, viz that he 
ſhould have the Demeſne-Lands after the Death 
of the Wife, and the Services after 18 Years. 
So where the Teſtator was ſeiſed in Fee of 


the Tenant for Life, and deviſed that his Wife 

ould have the Uſe of his Demeſne-Lands for one 
Year after bis Death, and then he deviſed both his 
Wemeſne Lands and the Reverſion to Thomas Kemp for 
Life, to hold from and after the Expiration of one 


900 Narr, 112xt after bis Deceaſe, and the Deceaſe of the 
le enant for Life. The Queſtion was, Whether he 
. would have the Demeſne Lands a Tear next af- 


againſt V. and the Heir at Law, to have the 


me Lands in Poſſeſſion, and of the Reverſion in wu $ 
7 


Fee of other Lands, expectant upon the Death of 


S7 - e 


Inchley 
verſus _ 
Robinſor, 
2 Leon.4t. 
3 Leon. 
165. 
Moor To 


Cook 


and, 188. 
1Lev. 212. 


are to be taken diſtributive, ſo in other Caſes, theſe 


the better to explain the Intention of the Teſtator. 


Oſborne 
verſus 

Wickend 
2Sand.19 


ter the Deceaſe of the Teſtator, or ſhould ſtay 


during her Life, and whilſt ſhe remain'd ſole, to 
7 be iſſuing out of his ſaid Lands, and if ſhe ſhoull 
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till a Year next after the Death of the Teriant for 
Life; and it was adjudg'd, that the Clauſe wrt 
after bis Deceaſe and the Deceaſe of the Tenant for 
Life, ſhall be taken diſtributively reddendo finguls 
ſingulis; that is, he ſhall have the Demeſne- Lands 
a Year next after the Death of the Teſtator, 
and the Reverſionary Lands a Year next after 
the Death of the Tenant for Life. 

As in the Inſtances before-mention'd, ſome Sentence; 


Sentences which are divided in a Will, Hall be joined 


. Fohn Swayſland ſeiſed in Fee of Lands in 
Hartfeld, deviſed 12 J. per Ann. to his Siſter Ame 


marry, that then his Executor ſhould pay her 1000 
and the Rent ſhould ceaſe, and return to his Exe. 


cutor: She marry'd, and the 1001. was not paid, mei 


Fs « C) 
4 * 
2 a, #. „ 


yet the Senſe is, that it ſhall ceaſe upon the 


and ſhe diſtrein'd for all the Rent Arrear after | 
her Marriage: And the Queſtion was, Whether vas 
it ſhould actually ceafe by her Marriage, or not Necert 
"till the 1col. be paid. Juſtice  Twiſden was of {iſbcc: 
Opinion, that the Rent ceas'd upon her Marriage; mar 
for tho' the Payment of the 1001. was placed be- or 
tween the Marriage and the ceaſing of the Rent, mor 


Marriage; for if ſhe had marry'd in the Life 
time of the Teſtator, ſhe ſhonld not have the | 
Rent, though the 1001. had not been paid; but ratio! 
yet ſhe ſhould have the 1col as a Legacy, and NMery 
recover it in the Spiritual Court. | = 

But two other Judges were of a contrary Op» Nitinę 
nion, That the Payment of the Rent, and the ates 


..ceaſing it, ſhould be joyn'd, and onght not to be Nordit 


ſeparated ; for if it ſhould, then Aune might have {erred 
nothing, becauſe if the Rent ſhould ceaſe mw tene 
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e Marriage, it might happen that the Exeeytor 
ok 3 Aſſets, and then he would have 
the Eſtate, and pay nothing for it. And as to the 
Objection, that ſhe ſhould not have the Rent if 
ſhe had marry'd in the Life-time of the Teſtator, 
tis very true; but tis becauſe the Rent was ne- 
ver veſted in her; for that would have been pre- 
vented by her Marriage, which was her own Act, 
and it was likewiſe her Folly to deſtroy her own 
Security, But here the Rent was veſted in her, 
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| and 'tis not reaſonable it ſhoyd be diveſted with- 
ant an actual Payment of the Tool. 

Stephen Norton being ſeiſed in Fee, deviſed his Bates 
n Lands to a Daughter of his Couſm Nicholas Amburſt, woof a 
bo ſhall marry with a Norton within 15 Tears : At Raim. 92. 
to that Time Nicholas Amburſt had three Daughters: | 
The Plaintiff marry'd the Heir at Law of the 
L WH Teſtator, and one Stephen Norton marry'd the 


eldeſt Daughter of Nicholas Amburſt, and in Eject- 
ment the ſole Queſtion was, Whether the Heir 
cr Nat Law, or the Deviſee, had the better Title? It 

xr vas objected, that the Will was void for the Un- 

ot eertainty of which of the Daughters ſhould take, 

of becauſe more than one of the Daughters might 

7e; narry with a Norton: But adjudg'd, that the 

be- Words of the Will fix it to one Daughter and no 

more, ſo that there is a Certainty in the Perſon, 
tho not in the Event. | : | 


ie In a ſpecial Verdict in Ejectment the Caſe was, Milford 

the WH The Father being ſeiſed in Fee, did, in Conſide- vf 

but ration of the Marriage of his Son, covenant to 701m 
and evy a Fine to certain Uſes in the Deed, but no Fee Cro. a 


Fine was levy'd ; Afterwards by his laſt Will re. Eliz. 58. 


ting this Deed, he deviſed and confirm'd all E. 2 019-2 45- 
the tates given and granted to his Son in Marriage ac 

| be Wording to the Deed : Adjudg'd, that the Will re- 

ave Herred to the Deed, and paſſed ſuch Lands as were 


tended to be convey'd by the Deed and Fine; 
| Xx 4 becauſe 
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taken ſtrictly, but in the largeſt Senſe, for any 
Manner of Agreement. 


As to Grammatical Expoſitions, in ſome Caſes the 


Prater tenſe ſhall be taken for the Preſent-tenſe, and 

in ſome Caſes an ambiguous Word ſhall not refer ad 
um anette oi ET + 

Moor 3z1r. . The Deviſe was thus, viz. I have made a 

Leaſe for 21 Years to R. B. paying 10 this was 

held to be a good Leaſe for 21 Years, though the 

Word I have is in the Preter-tenſe ; tis true, this 


Caſe was deny d to be Law in right and Vel 


Caſe, becauſe tis only ſaid fuit Tenus to be a good 


Leaſe. 8 
Gamage's So where one Gamage deviſed his Lands in H 
Caſe, 1 to his Wife for Life, alſo his Lands in B. to his 
Vent. 365. Wife for Life, and alſo his Lands which he pur. 
chas'd of J. O. to his Wife for Life, and after her 
Deceaſe he gave the ſaid Lands to his Son and his 
Heirs. The Queſtion was, Whether all the Lands, 
or whether only thoſe laſt mention'd ſhall pals 
to the Son? There was no Judgment given, but 
it was argu'd, that the Word ſaid ſhall not refer 
ad proximum antecedens, but to all Lands, and that 

indefinitum equipolet uni ver ſali. . 
Sr Tho, But where a Man hath Lands in Fee, and other 
Littlecon's Lands mortgaged to him in Fee, in ſuch Caſe by 
Caſe, 2 Aa Deviſe of all bis Lands the Mortgage paſſeth: 
Vent. 351. 80 if he hath a chi of a Mortgage of Lands in 
 H. and other Lands in the ſame Place, by a De- 
viſe of all bis Lands in H. the Truſt will paſs: 
But if the Teſtator deviſe Lands in H. B. and (. 
to , N. and all his Lands elſewhere, and he bad 
a Mortgage of Lands of a greater Value than the 
Land in H. B. and C. but not lying in either of 
thoſe Pariſhes, that Mortgage will not paſs ; it 
the Teſtator can never be intended to 115 
a ꝗ36J2 2. V4 an 


becauſe the Word Grant in a Will ſhall not be 


Sentences in Wills. 


* 


Lands of fo great a Value by the Word elſewhere, 


which is uſually inſerted currente calamo, 


As to Perſonal Legacies, I find theſe Expoſtions 


ollowing : 


- 
o — J 5 * 
Cy 
1 5 ' 
S 7 
0 


The Teſtator had Goods to the Value of 1001..Goldſ.r49, 


and od 201. and he deviſed a Moiety of all his 


Goods to his Wife and his Executors, equally ta be 


divided amongſt them; the Executors paid the 
201, yet the Wife ſhall have her full Moiety, viz. 
-21. becauſe the Executors who were to pay the 


Debt had Aſſets enough beſides. 
Where the Teſtator and the Legatee were both 
in London, and he deviſed, that his Executor 


ſhould have the Horſes he had in Dublin the 23d 


Day after his Deceaſe, and then dy'd in London; 
though the Diſtance of Place made it impoſſible 


to perform that Part of the Will, yet becauſe he 
might have liv'd long enough after the making 
the Will, to have the Horſes brought from Dublin 


to London, in order to be deliver d according to 
the Time limited, the Deviſe is good. 


If the Teſtator deviſed 50 Quarter of Corn to Perk Sec. 
be paid out of the Corn which ſhall grow on his 52+ | 


Land in the next Year, or 100 Lambs to be taken 


out of his Flock next Year, and he hath neither 
ſo many Quarters of Corn or Lambs in that Year; 
yet the Deviſe muſt be perform'd by the Execu- 
or if he hath Aſſets ; becauſe the Legacy is ab- 
_ and the Demonſtration is how it ſhall be 
paid, . : 

So if he deviſe an Ox or Cow, and hath no 
| > the Executor muſt perform it if he hath. 

ets. 75 0 | 
But if he Deviſe the Corn which ſhall grow on 
i Land the next Year, or the Lambs his Sheep 
mall bring, and there happens to be none the 
ext Year, the Legacy is void; for it was not 
rtain or abſolute ; it only conſiſted in a Poſſi · 
33% ; bility 


* 
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13 bility, and was reſtrain d to the Growth of the 
E” Year. e YE. W Ritt % 1 * 
A Deviſe to his Wife that which he had with 
her in Marriage, and he had nothing with her 
the Legacy is void; but if he had deviſed a cy. 
tain Sum to her which he had with her in Marti. 
age, though he had nothing with her, tis good 
for that Sum, becauſe the Law rather conſiders 
the Certainty of the Thing expreſs'd in Termini, 
than any falſe Demonſtration of it. 


Fee-Simple, Deviſe thereof. 


Abraham T HE Word Heirs imports a Fee-Simple as 
verſns well in Deeds as Wills, and fo doth the 
C85! Word Heirs Males; as for Inſtance, the Teſtator 
4578. deviſed Lands to R. B. and his Heirs Males begotten, 
Moor 424. this is an Eſtate in Fee, and not an Eſtate Tail, 
for Want ef the Word Body from whom this Heir 
Male ſhould come; but if it had been to the Hein 


| Males of R. B. it had been an Eſtate Tail. 


Lir. Se, This is the expreſs Text of Littleton; but my in i 
3% Lord Coke in his Comment upon it, tells us, That 8 
in Wills the Law ſhall ſupply the Words of du cas 


Shailand The Father being ſeiz'd in Fee, and having 
3 three Sons, viz. Villiam by one Venter, and Jane 
5 . and Francis and a Daughter by another Venter, 
744 deviſed his Lands to his Sons James and Franca, 
| without limiting what Eſtate they ſhould have; 
then follow theſe Words, viz. if either of them 

or their Heirs (ell the ſame, then the Deviſe ſhall 

be void, and it ſhall return to the whole Hein 

again; and in another Part of the Will, he ap 

pointed the two youngeſt Sons to pay to the eldeit 

and bis Heirs 21. The Father died, the tuo 
youngeſt Sons died without Iſtue; adjudg d, That 

they had a Fee Simple: For 1 * 4 


eln 
make 
Fai 
ons in 


llr 


„ 


Teſtator ſeems to be ſo by theſe Words, if they 
or their Heirs alien, and reſerving a Rent to the 
eldeſt Son and his Heirs; and there are no Words 
of Entail, unleſs thoſe (vix.) that it ſhall return 
to the whole Heirs, which is void, becauſe tis li- 
mited after an abſolute Fee. | = 

In a ſpecial Verdict in Ejectment the Caſe was, 
the Teſtator being ſeiz d in Fee, deviſed his 
Lands to his Daughter for Life, Remainder to 
W. R. and bis Heirs, and for Want of ſuch Heirs, 
Remainder to the right Heirs of T. P It was 
adjudg'd, That this Limitation to V. R. and his 
Heirs made a Fee-Simple, and not an Eſtate 
Tail, becauſe the legal Senſe of theſe Words ſhall 
be taken, where it doth not appear from a plain 
and neceſſary Implication that the Teſtztor did 
7 otherwiſe; een in this Caſe the Vant 
of ſuch Heirs may be intended Heirs general, and . 
. Heirs of his Body; for there is Nothing that = 
ſhews he intended otherwiſe, and by Conſequence Jones, 
the Remainder to the right Heirs of T. E is void *S*1k-233 
in its original Creation. 4 8 


ceaſe to the Heir of his Body for ever. The Word 7/ 


Har in the ſingular Number is nomen colle#ivum, — 


ng and tis the ſame with Heirs, and ſo B. hath a Fee- 25 3. Stiles 


nen imple executed, and his Heirs ſhall take by De- 249, 273. 
ſcent, and not by Purchaſe. 1 3 
A Deviſe Sanguini ſuo, Succeſſoribus ſuis || imper- Lowdall, 


ve; Num © propigquo Sanguini, theſe and ſuch like | Keilw. 
em make a Fee. | | 43. 6. 

all WY For the Law allows many Words and Expreſſi- Co. Lirr.g. 
eim gens in Wills to paſs an Eſtate in Fee. Simple, which wy - 
1 ill not paſs by the ſame Words in a Deed. viſe 20. 

| | 

2 by the Words, JI. Paying: 


II. Purcbaſe. 


by Deviſe. "Ws 


So a Deviſe to B. for Life, and after his De- Pawſley | 


* 3 F ki 
"——— 1— On —— — ——ä§— ñ —u——— — — 
— - F rn eothaomen —— — — — 


3 =_ Fee-Simple, 


1. A Deviſe of bis whole Eflate. 
hf 2. Of all bis Inberitance, 
By theſe Expreſ- 3. To allow Meat, ce. 
ſions, Ig. To diſpoſe at bis Diſcretion, or | 
hh to give and ſell at Pleaſe, ¶ 
5. A Deviſe of the whole Remainder, ; 


Walker (1.) As to the Word paying, Sc. this makes a Fee. n 
_— Simple; but if it had been paying ſo much f ot 
Cra. Eliz, ®f th? Frofits of the Land, it had been only an 


278. 6 Eftate for Life, becauſe the Deviſee could have * 
Rep. 16. 4. no Manner of Loſs; fo that if the Land is 5 5 
T2 Gro. per Ann. and it is deviſed to one, paying 50s. per * 
37% Aus. tis only an Eſtate for Life, for the ſane Wil 
Reaſon: But where there is a Probability that a ſh 

Man may die after the Payment of the Sum de. 
| visd to be paid, and before Satisfaction can be M 
made to him, there he ſhall have an Eſtate in 1 
Fee, becauſe the Law intends the Deviſe was for 65 
his Benefit, and not to his Prejudice. | N 
Deviſe of Lands to V. R. for Life, the Remain- af 
der to B. B. and his Heirs, paying 10 L. out of the e 
Iues and Profits of the Land He in Remainder e 
died, leaving his Heir within Age, and in the 72 
Life. time of the Tenant for Life; it was fun * 
by Office, that the Lands were held of the King o 
Slideverſns in Capite, and thereupon he ſeiz'd it during the bo 
Thowp- Infancy of the Heir of the Teſtator ; afterwari : 
ſon, Hill. when he came of Age he enter'd; and adjudgd 4 | 
9 Jac 2 Jawſul; for the Money being to be paid out d - 


ro. 374. the Profits of the Land, it muſt be intended when Wi 
| he ſhall receive them, but hitherto the Kivg hal Bi f, + 


receiv d them. 5 Colle 
29 H. f. The Year-Book 29 H. 8. tells us, That a WW . 
Co-Litt. viſe to one paying 1001. to another, this mak & 
1 Non. 2 Fee; and if he doth not pay it in his n : after 
Abr. 834- | 1 Find Siſter 


Rs f by Deviſe. 1 5 317 
time, yet if his Executor or Heir pay it, tis 
ſufficient. , © -- „ je 
80 a Deviſe of his Lands to his Wife for Life, Wellack _ 
Remainder to his eldeft Son, paying to his Bro- _— 
thers and Siſters 40s. though there is no Eftate cr. Eliz. 
devisd to the eldeſt Son, and though the Value 204. 
of 405. is but ſmall, yet it is a Conſideration, and 3 Rep. 20. 
makes an Eſtate in Fee, and the Word paying 5e Nac 
doth not make a Condition, but a Limitation; for scholaſti- 
it it ſhould be a Condition, then if the Son did ca, S. p. 
not pay the Money, he himſelf would take Ad- Say 25 
vantage of it; for it deſcends to him, and ſo the 1 
Money would never be paid: But tis a Limita- 
tion of his Eſtate, and in Default of Payment it 
ſhall go to the next in Remainder. | | 
So a Deviſe to his Son after the Death of his webb 


* 


Mother, and if his Daughter ſurvive the Son Jus 
and his Heirs, then-to her for Life, and after her — | 
Death to Roger and Fobn, paying yearly to the 2c. 3 
Company of Merchant Taylors 61. 165. and if they Bridgm. 
or their Succeſſors deny Payment, then the Com- 84. 3 
pany to enter. Adjudg'd, This was an Eſtate in 
Fee in Roger and Fohn by Reaſon of the Word 
paying; and it is not material of what yearly 
Value the Land is above the Sum to be paid, be- 
cauſe the Payment of any Money makes an Eſtate 
in Fee in the Deviſee, and here Succeſſors ſhall 
be taken for Heirs. : 
So a Deviſe of Land to his Son paying 31. per Spicer ver- 
Anmm to his other Son, adjudg'd a Fee, becauſe fis Spicer, 
the Charge to the Brother might ſurvive and ps "_ 
continue after the Death of the Deviſee; and 3 Sha 
ſo tis in all Caſes where the Word paying is Rep. 80, 


— and *tis not ſaid out of the Profits of the 
1 | | | Oy 


So a Deviſe to his eldeſt Son for Life, and Green 
afterwards to his youngeſt Son, he paying to his 2 55 
alters 101, apiece, except the eldeſt Son purchaſe c 559. 

| "Landy" 


ulſt. 193. : 5 ö 


8 


318 Fes - Simple, 


Lands of as good Value for the youngeſt, ani 


then the eldeſt to have the Lands fo devis d to the 
youngeſt to ſell at bis Will and Pleaſure; adjudg'd 
| this was a Fee in the youngeſt Son. Si 
Reedverſus So a Deviſe of his Houſes to his Son Roben, 
Ferrer upon Condition that he pay unto his Siſters 51 
g 7 per Amum during their Lives; adjudg d, thi 
1 made a Fee Simple. 
Bullen? And in ſome Caſes the Word paying ſubaudity, 
2 561. in order to make an Eſtate in Fee, as a Deviſe to 
Goldi. 34. his Wife for Life, and after his Deceaſe, that 
TY Robert his eldeſt Son ſhould have it ten Pounds 
under the Price it coſt; and if he die without Iſſue 
of his Body lawfully to be begotten. then to 
Richard in ike Manner. The Court inclin'd, that 
the Words ten Pounds under the Price it coſt, ſignify 
that he ſhould have it paying ten Pounds under 
that Price, which made a Fee-Simple determins- 
ble upon his Nonpayment, though the latter 
Words make an Eſtate Tail. 8 | 
Now though the Word paying generally makes 
a Fee, as it appears plainly in the Caſes before 
mention'd ; yet where the Eſtate is limited over, 
tis otherwiſe. 0 
Bacon ver- As a Deviſe of ſeveral Lands to his two Sons, 
ſm Hill, ſeverally paying to each of his Daughters 100 
Gro. Eliz. apiece, as ſoon as his ſaid Sons ſhall enter into 
28. 464 their Parts, provided that if either of bis Sons 
marry and have Iſſue, and die before he enten 
into this Part, then that Part ſhall remain to the 
Heirs of his Body. and not to his other Brother 
Here is a farther Limitation, viz. That after the 
Death of one, it ſhall remain to the other; which 
ſhews that the Teſtator's Intent was, that he 
ſhould have it only for Life, notwithſtanding 
that Limitation of Payment of 101. apiece to the 
Daughters, for that ſhall be intended to be made 
to them for the Eſtate deviſed to the Son. 


Poſt. 319. 


Devil: 


e 319 

Deviſe to his Son and Heir, and if he die before Collenſon 
21, and without Iſue of bis Body then living, Re- _— 9 
mainder over; he out-liv'd 21 Years, and then 8d. 248. 
ſold the Land and died; and it was adjudg d, 5 
That the Sale was good, for he had a Fee- Simple Seclache? 
immediately, and the Eſtate Tail was to ariſe C 280. 
upon a Contingency ſubſequent to the Eſtate in 3 
Fee, viz. upon his dying before 21, and witbout cowley': 
| Tſue, living at bis Death, which could then never Caſe, 283. 
happen, becauſe he had ſurvivd 21 Years. _ = 
(2.) And as a Fee-Simple is made by the Word 
paying, ſo it may be made by the Word Purchaſe, Sreen 
as where the Teſtator had Iſſue Villiam, who had 1 
Iſſue Robert and Thomas, and being ſeiz'd of Lands Hob. 5; 
in Clay, he deviſed them to Villiam for Life, then 1 Rol. 
to remain to Thomas, except William purchaſe ano- 5 9 
ther Houſe and Lands, and fo good 1n || Value as 3% . 
the Houſe and Lands in Clay for his Son Thomas, ſaid yearly 
and then William ſhall ſell thoſe in Clay as bis own, Value. 
and Thomas ſhall pay to his Siſters 10 l. a Year; 
adjudg d, that William had a Fee-Simple ; for 
though by the firſt Words of the Will he had 
only an Eſtate for Life, yet the Word Purchaſe 
imports an abſolute Purchaſe in Fee, (tho a Purchaſe 
may be alſo for Life) and the Words ſo good in 
Valve, muſt be intended in the Price, and not 
in the e Value which muſt be a Fee- 
ample, for otherwiſe he could not ſell Clay as his 
on. ä | 

(1.) A Fee-Simple is likewiſe made by a Deviſe of his Johnſon 
phole Eſtate, as where the Teſtator deviſed to his 2*7/s 
Wife his whole Eftate, paying Debts and Legacies ; 1 
ahudg'd, that ſhe had a Fee Simple, for the Abr. 834. 
Words whole Eftate ſhall extend to the Elte in his Stiles 293, | 
Land, and in this Caſe the Perſonal Eſtate was not 282. | 


ſufficient to pay the Debts and Legacies, therefore — 
the Land muſt be deviſed. Crowpton, 
N Tis pott. 


wile 
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Reeves ver · 


ton, 
3 Mod. 45. 


Fee-Simple, 


5 sver- Tis true, where a Man hath a Real and Pe. 
— ſonal Eſtate, and deviſes all bis Efate, it doth not 
appear what Eflate he intended; therefore it ſhall 

comprehend the whole, in which he hath either 


Intereſt or Property. 


. So it was decreed in Chancery by my Lord Nu. 
Tirrill tingham, viz. the Teſtator deviſed ſeveral Lepacis 
verſus in Money, and all the reſt of his Money, Goods 
and Chattels, and other Eſtate whatſoever, he 
deviſed to R. B. whom he made Executor. lt 
was decreed, That he having Lands a Fee. Simple 


paſſed by theſe Words. 


Wilſon 
verſus 
Robinſon, 
2 Lev. 91. 


x Roll. 
Abr. 844. 
Moor 153. 


Carter 
verſus 
Horner, 
Shore 348. 
4Mod, 89. 


The Teſtator being ſeized in Fee of Lands in 
the North, call'd Tenant-Right Lands, (which ar 
in the Nature of Copyhold; for upon even 
1Mod. 100 Death or Alienation the next Tenant is to be ad 
mitted, but they paſs by Deed without Liver) 
he deviſed to his Couſin V. R. all his Tenant Right 
- Eftate in Brigeſend, &c. with all that he and hy 

Father took of R. H. of his Majeſty's Land, and 
of the Marguis's Fee, with all his Land in Becki. 
It was objected, That by the Words all bis Text 

Right Eſtate, only an Eſtate for Life paſſed, be 

cauſe thoſe were not Words of Limitation of the 
Eſtate, but a Deſcription of the Nature and Qu 
lity of the Land, and that all the ſubſequent 
Words make but an Eſtate for Life in the Mar 
quis's Fee, and the Beclſide Lands, and being al 
join'd in one Sentence paſs no greater Eſtate; bit 
adjudg'd, that the Deviſee had a Fee-Simple, fot 
the Word Efate comprehends all his Intereſt, and 


leaveth nothing in himſelf. | 
So where the Teſtator ſeiz'd of Copyhold and 
Freehold Lands, deviſed all the reft of bis Efith 
whether Freehold or Copyhold, to his Wife at 
Children, equally to be divided amongſt them 
it was inſiſted, That the Word Efate muſt in leg 
. Significatios 


by Deviſe. 321 
| Sipnification be the Intereſt he had in the Land. 

and ſo paſs a Fee. e penn 

| (2.) An Eftate in Fee likewiſe paſſes by a Deviſe of Whitlock 

all bis Inheritance, as where the Teſtator deviſed to _—_ 

| Agnes his Lands for eight Years, Item I give td Moo, 253 
Agnes my Daughter all iny Lands of Inheritance, God".2074 


. : 
it the Law will permit; adjudg'd; That ſhe had * 
. fee. Simple. es ba 


So a Deviſe of his || Inberitances to one after the | + Sand- 
Death of his Mother, and if he die before he 388: 
come of Age, then to the Right Heirs of the 
Teſtator. It was the Opinion of the Chief 
Juſtice Saunders, that this was an Eſtate in Fee; 


In 

r bor if the Teſtator had intended him only an 

u ctate for Life, it had been to no Purpoſe to 

. have limited it to his own right Heirs, for the 

la would have done that without any ſuch Li- 

ot WW mitation. : 5 5 

his In a ſpecial Verdict in Ejectment the Caſe was; 

ni WHT he Teftator being ſeis d in Fee deviſed an An- 

ide, ty to . R. in Fee, Item, I deviſe my Mammor of 

. Bucknall to T. S. and his Heirs; Item, I deviſe all 

he h Lands, Tenements, and Hereditaments to the ſaid 

the . S but did not fay for what Eftate ; Item, I give 

Ws WI! my Goods and Chattels, Money and Debts; 

vent ud n hatever elſe I have not before diſpaſed, to the 

M- id T. S. he pahing my Debts and Legacies. The 

; all eſtion was, what Eſtate T. S. had in the Lands, 2 
but erements, and Hereditaments; it was inſiſted, that ** 
l the Word Item the Sentences were conjoin d; . 


5 4 


nd that the Meaning of the Teſtator was carry'd 
on to give the like Eſtate in the Lands, Tenzments, 


een Hereditaments, as he Had done in the Mannor 
n Buck»iall before, and that by the Word Heredi- 
e nent he intended to give an Inheritance in Fee- 
ben mple; for fo it was adjudg'd in the Cafe of the 


egicides, whoſe Lands, Tenements, and Heredi- 1 
cat ent were given to the Crown by She Statue 
| 1 12 Car. 4: | 
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5 2Lev. 169, 
„ , Jo 


Fee-Simple, 


12 Car. 2, That by the Word Hereditaments an 
Eſtate Tail of one of them did paſs. It was ad. 
judg d in the principal Caſe, that a Fee-Simple 
did paſs, but not for the Reaſons before mention; 
for the Word Item doth never join Sentences ; but 


in Wills is always introductive of new Matter: 
That the Word Hereditaments in this Will cannot 
denote the Meaſure or Quantity of Eftate, be. 
cauſe it hath another proper Meaning ; for it may 
extend to Annuities and to yy ans in Groſs, 


which are not comprehended by the Words Lani 


or Tenements, and the Reaſon why in the Caſe of 


Hopewell 
 werſus - 
Ackland, 
xSalk.239. 
See Allen 
28. 2Vent, 
Willow'⸗ 
Caſe 285. 


the Regicides the Word Hereditament was adjudgd 
to extend to an Inheritance in Tail, was not ex u 
Termini; but becauſe a Forfeiture of their Her. 
ditaments, was not only of their Lands, but d 
the Eſtate which they had in them ; now in the 
principal Caſe theſe Words, viz. whatever elſe [ 
have not diſpoſed carry a Fee Simple, they can have 
no Effect on his perſonal Eſtate, becauſe that was 
devis d before, therefore they muſt extend to that 
which was not diſposd, and that was the Fee 
Simple; and the rather, becauſe of the ſubſe 
quent Words paying my Debts, &c. 

The Teſtator being ſeiz'd in Fee, deviſed, G. 


to bis Wife for Life, and if ſhe had a Son, andyſhe 


ſhould cauſe him to be call'd by the Chriſtian and 
Surname of the Teftator, which was Sampſon Shelton, 
then he deviſed bis Inberitances to ſuch Son, after 


his Mother's Death; and if he die before 21 


Years old, then to the right Heirs of the Teſts 
tor, who dy'd, and his Widow marry d one 
Broughton; then the Brother and Heir of the Tefato 


convey d the Reverſion by Bargain and Sale, and 


alſo by a Fine levy'd to the ſaid Bronghton 

bis Wife and their Heirs; afterwards a Son Wi 
born, and ch1iften'd by the Name of Sampſon Sheltm: 
and afterwagds Broughton and his Wife by Barge 


— pwnd OY, + by an ace ox IEC 


3 


't 


by Deviſe. 
and Sale enroll'd, and alſo by a Fine levy'd by 
them, convey'd the Lands to one Veſton and his 


Heirs; adjudg'd, That the Brother and Heir of 


the Teſtator, by conveying the Reve: fron to the 


particular Eftate for Life which the Wite had by 
the Will, had deitroy'd this contingent Remain- 
der to the Son; ſo that it was not debated what 


Eftate the Son would have, if ſuch Conveyance 


had not been made; but the Chief Juſtice Saunders 


tells us, he would have an Eſtate in Fee, becauſe p. 
the Teſtator had deviſed the Lands to his own jw 
right Heirs, if this Son ſhould die before he was Rogers, 2 


re oy 


21 Years old; now if he had not intended a Fee- Sand. 388. 


Simple for this Son, the Deviſe to his on right 
Heirs had been impertinent, becauſe it would 
have come to them without any ſuch Deviſe. 

In a ſpecial Verdict in Ejectment the Caſe was, 
The Huſhand being ſeis d in Fee of an Houfe 


call'd The Bell Tavern, ſettled the ſame to the 


Uſe of himſelf for Life, Remainder to his Wife 
for Life, Remainder to his Son in Tail, Remain- 
der tohis Wife in Fee; the Huſband died, and the 
Wife being thus entitled to the Bell Tavern, and ha- 


ving, other Leaſehold Eſtates, deviſed All her Right, 


Title, and Intereſt In whatever ſhe held by Leaſe, 


And alſo the Bell Tavern, to Fobn Billingſley, (but 


did not ſay for what Eſtate) he being the Son 
and Heir of the Huſband. and allo the Remain- 
| cer Man in Tail of the Bell Tavern, but was not 
the Heir of the Wife. The Queſtion was, What 


Eſtate he had by this Will? And three Judges 
2gainft Holt, Chief Juſtice, held, that he had an 
Eftate in Fee, becauſe tis but. one entire Sentence, 
coupled by the Words And alſo, and govern d by 
one Verb; beſides the Prepoſition In may proper- 


ly be carry d to the Bell Tavern; and this would 


be very plain by a little Tranſpoſition of the 
ods, viz, I give my Term of Years, and all 
: Y 2 | the 


— 


=—_ : Fee-Simple, 
DE: the Eſtate, Right and Title I have therein, art 
_ alſo in the Bell Tavern ,, and this is an honeſt Con- 
ſtruction, becauſe it brings back the Reverſion in 
Fee to the right Heir of the Huſband who created 
it; but Holt, Chief Fuſtice, held, That the In- 
tention of the Teſtatrix muſt be eolleQed out of 
the Words of the Will, and not out of any Cir. 
cumſtances of the Eſtate; and as to the Honeſty 
of the Conſtruction, the Wife might bring a great 
Portion, and therefore tis as honeſt to conſtne 
the Will in Favour of her Heir, as in Favour of 
the right Heir of her Huſband: That the Subjed 


Matter of all her Right, Title, and Intereſt, ter. 


minates by the Prepoſition In in her Leaſehol! 
Coleverſis Eſtate : That the Words of a Will are never to 
— be transpos d where they are ſenſible in them 
Dyer 19. felves, becauſe to tranſpoſe Words which are in. 
Hob. 2. telligible without it, is to alter the Senſe of the 
— $22 Will; 'tis true, this is done where they are Not 
i ſenſe, that they may have ſome Meaning, there. 
fore Billingſley hath but an Eſtate for Life in the 

Bell Tavern. 
In a ſpecial Verdict in Ejectment the Caſe 
was, The Duke of Bolton deviſed to his Son-in- 
Law John Earl of Bridgwater, his Executors, and 
Aſſigns, all his Mines, together with all his Plate, 
Jewels, and all other bis Eſtate Real and Fon 
not otherwiſe diſpos d by his Will, to be given 
by the ſaid Earl to his Children as he ſhould thin 
convenient; and in another Clauſe reciting, where 
as TI have contracted for the Sale of my Fee. Tum 
Rents, my Will is, that it my Debts ſhall not 
1 be ſatisfy d out of my other Eſtate, then m 
Cite Execufors (of whom the Earl of Bridgwater ws 
ter verſus One) ſhall ſell ſome Part or all of them for Paymoit, 
Duke of c. notwithſtanding my Rents are not deviſed ty thi 
Ron ; fy Will; adjudg'd, That by thoſe Words all m 
8 ' Epate Real and Perſonal; the Fee-Farm Rents co 


J 


the Teſtator, and a Deſcription of the Fee, 


the Son, becauſe the Brother was to have a pre- 


W out of the Profits. | 


pass, becauſe the Word Eftate is Genus Generali fi- 
mum, and includes the whole both Real and Per- 


ſonal; and all my Eſtate, is the whole Eſtate of 


(4.) There is a Caſe in Jones, where the Teſtator de- 8383 
viſed Lands to bis Son, upon Condition that be allow T. jones 
is Brother Meat, Drmk, Apparel, and convenient 107. 
Lodging It was objected, that the Son had only 
an Eſtate for Life, becauſe the Word allam implies, 
that the Allowance muſt ariſe out of the Profits; 


but it was adjudg'd a Fee. Simple immediately in 


ſent Maintenance, which might be a Charge to 
the Deviſee before he could receive any Thing 


(J. Put there are many Caſes where the Deviſe was 
to diſpoſe, or to give, or to ſell at his Will or Pleaſure, 
&. which make a Fee Simple. | 
As where the Teſtator deviſed his Lands to his Moor ov 
Wite, to diſpoſe and employ them upon herſelf and 
her Sons at ber Will and Pleaſure; adjudg'd, That 
ſhe had a Fee. Simple, for the Law ſhall conſtrue 
theſe Words ſo, as to ſupply the Defect of other 
Words, and make them agreeable to the Intent 
1 the Teſtator. | 
do a Deviſe to Edyth for Life, Remainder to 1 ; 
N. B. in Tail, and if he die without Iſſue of his naroy, x 
Body, living Edyth, then the Land to remain to Leon 158. 
ber to diſpoſe at her Pleaſure; adjudg'd, ſhe had a 
Fee. Simple. | | | : 
And yet where the Deviſe was to his Wife to Daniel 


Wipoſe at zer Mill and Pleaſure, and to give it to 5A 


| Upley, 
vhich of her Sons foe pleaſeth, (Jones reports it, 1 9. 


e thinks bet) the Court was divided upon the 39% 34. 
latter Clanfe, Whether it was an Eſtate for Life W. Jones 


. 


DP Ww 


n the Wife, with a Power to her to difpoſe the 
verſion? or, Whether ſhe had a Fee Simple 
th a reſtrictive Power, to alien it to no Body 


= but 


* 
* 


| Fee-Simple, | 
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| ridge was of Opinion that ſhe had a Fee. Simple &c. 
 Liefe ver- But where there was a Deviſe to the Wife fo 
tal. Life, with a Power to her to diſpoſe, &c. to ſuch 


ingſtall, 


1 Mod. 189 of her Children as ſhe ſhall think fit; and ſhe 
2Lev. 104. by a Writing in which this Clauſe was recited, 
did diſpoſe the ſame after her Deceaſe to her Son 


Philip and his Heirs; it was adjudg'd, That by 

the Word diſpoſe is meant. a bequeathing in Fee, 

or at leaſt a Power to diſpoſe the Fee. Simple; 

2M and that though the Wife had only an Eſtate for 

1 Life, yet ſhe had a Power to diſpoſe the Fee; 

tee.is true, this was againſt the Opinion of the 

Chief Juſtice Vaughan, which was, That the Wif 

having an expreſs Eſtate deviſed to her for by 

Life only, ſhe could not give a greater Eſtate 

which ſhe had not, and tis probable he might 

ground his Opinion upon that Caſe in Leon. where 

the Deviſe was to his Wife for Life, and ſhe to 

give it after her Deceaſe to whom ſhe will; adjudg d, 

That if there had not been an expreſs Deviſe to 

her Life, it had been a Fee; but now ſhe had it 

only for Life, with a Power to diſpoſe the Re 

5 verſion, and then the Grantee will be in by the 
sLeon 71. Will of the Teſtator. „ | 

4100 41: But Juſtice Levintz, who reports the ſame Caſe, 

. tells us, the Court was divided, and that Vaiglur 

held ſhe had a Fee- Simple; but he did not report 

it on his own Knowledge, but upon the Relation 

of Serjeant Willmote. | 

Vorm A Deviſe of all his Real and Perſonal Eſtate 

verſus to H. N. to diſpoſe for the Payment of her Debts; 

e was decreed, That this was an Eſtate in Fee 

to H. N. and that it was no imply'd Truft in 

| ety for the Heir to have the Surplus after Debts 

a1d, 


"Whis 7 8 TO. * . 
— A Deviſe to his Wife for Life, then to bis Son, 


Cleyton, and if he fail, then all his Part to tbs Diſcretion 
Leon 16 & „ 6 


but to one of her Children? And Juſtice Dodz- 


2 faq == wy © —- Wwi rs 


2 


„ 


te 
it 


or I will my Land to him to give and fel 
| Pleaſure. | Os 


fn JE „%“ 


— 


8 
3 


. ³˙¹¹ 
of his Father; adjudg d, that the Father had f a' 
pee Simple; and ſo it had been if he bad de- 
viſed that the Lands ſhould be at bis Diſpoſition 


at his 


So where the Teſtator deviſed ſeveral Pur br 


bis Lands to his three Sons, John, Stephen, and e 


Roger, ſeverally, and if they live to the Age of k _— 


21, and have Iſſue of their Bodies, then to them ;Leonzry. 
and their Heirs in Manner as aforeſaid, to give 
and ſell at their Pleaſure; but if one of them die 
without Iſſue of his Body, then the other Bro- 
thers to have it in Manner as aforeſaid; and if 
all die without Iſſue, then to be ſold. Adjudg d, 
that this was a Fee-Simple in them when they 
came of Age and had Iſſue; for though the 
Words if they bave Iſſue of their Bodies, create an 
Eſtate· Jail by Implication ; yet that could not 
be the Intention of the Teſtator in this Will, be- 
cauſe the Sons had Power to give and ſell it at 
Pleaſure, which Tenant in Tail cannot do. And 
if it ſhould be admitted that the laſt Clauſe, viz. 
if all die without Iſſue, ſhould make an Eſtate- 
Tail, yet the Limitation of an abſolute Fee in 
the former Part of the Will ſhall not be con- 
trouled by an Implication of an Eſtate Tail in 
the latter Clauſe. TOE 

The Teſtator being ſeis'd in Fee, deviſed his 
Lands to his Son George and his Heirs, and if he 
ſhould die before 21, and without Heirs of bis Body, 
Remainder over. The better Opinion was, that 
George had an Eſtate in Fee, for ſuch an Eſtate is gal reſis 
expreſly deviſed to him in the firſt Clauſe of the Deering, 
will; and then the ſubſequent Words, viz. if he Hardres 
die before 21, and without Heirs of his Body, are 148. 
not Words of Limitation of the Eſtate, but quali- 
fy it with a collateral Determination upon thoſe 

Y 4 Contin- 


328 Fee- Simple, by Deviſe. 
Contingencies, vix. that his Eſtate in Fee ſhall 
not determine, unleſs he die before Age, aul 

warn (6 ye ift of the whole Remiind an Blu 
Norton * (6,) By a Deviſe of the whole Remainder an Flats 
4/44 in Fee 64:1 as for Inſtance, the Feta 
Luc. 562. viſcd his Lands to his Siſter for Life, and after 
her Deceaſe the whole Remainder of all thoſe Lau 
to his Brother, which he had given to his Siſter 

for her Life in Caſe he ſhould ſurvive her, and i 

not, then his whole Remainder to his other Siſters 

and their Heirs; adjudg'd, That by the Wordt 


7 

whole Remainder a Fee paſſed ; for it cannot ei. F 
tend to the Quantity of the Land, but to the to 
Quantity of Efate in the Land which was not ba 
diſpos'd to his Siſter, for the whole Land was WT! 
given to her for Life, ſo there could be no Re. bee 
mainder of that; therefore it muſt of Neceſſity ch 
extend to the Efate in the Land. [31 


Laſfly, A Deviſe of Legacies to be paid out 
of Lands; in ſach Caſe, it the Profits will not 
amount to pay the ſame at the Time limited for 
* the Payment, it is a Deviſe of the Lands in Fee; 
4 rug as for Inſtance, the Teſtator being ſeiz d of Lands 
T. Jones in Pimbow of the yearly Value of 341. per 4» 
113. num, then in Leaſe for Life, and only 40s. Rent 
E 49. reſery'd, he deviſed ſeveral Legacies amounting 
| to 971. to be paid out of his Lands in Pimbow, ſome Wie 
within a Year after his Death, and deviſed the 
ſaid Lands to Richard without limiting for what 
Eſtate, and dyd. The Queſtion was, What 
Eſtate Richard had in Pimbow? It was objeded, 
he had only an Eſtate for Life, becauſe the 
Charge of Payment of the Legacies was not ol 
his Per ſon, but on the Lands; but adjudg d he had 
a Fee· Simple; for he may ſuſtain a Loſs by the 
Payment of the Legacies, becauſe the Profits o Wi 
| the Lands wonld not amount to the. Sum of | 97h v0d, 
in the Time wherein the Legacies were oppo ibi 


4 
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Feme-Covert, Executrix, &c. 319 


| ed to be paid, and this is not a Condition, for 
den the Heir might enter upon the Non-Perfor- 


8 | 
"In Ejectment the Caſe was, The Teſtator being 
ſeisd in Fee, deviſed ſeveral perſonal Legacies, 
and amongſt the reſt four Coats to four poor Boys 
of the Pariſh of C. for ever, and all his Lands, 
A (which were of the Value of 10001. and more) 
he deviſed to his Wife Margaret and her Aſigns, 
and made her ſole Executrix, and dy'd; ſhe mar- 
rd again, and then Huſband and Wife levy'd a 
Fine, and declar'd the Uſes to themſelves, and 
to the Survivor for Life, Remainder to the Huſ. 
band and his Heirs with Warranty; adjudg'd, Smith 
[That Margaret had a Fee-Simple by this Deviſe, verſis 
becauſe ſhe took the Lands with a perpetual — 1 
[Charge to find four Coats for four poor Boys for © 
ever,” - 
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Feme-Covert, Executrix, &c. 
See Bonis Propriis, ante 1 25, 129. 
N ſome of the old Books tis held, that a 13 Ed. 2. 


Feme-Covert may be made Executrix with- Fitz Exe - 
ng aut the Aſſent of her Huſband ; and in ſuch Caſe r 119. 
ne ne may adminiſter alone, and that the Huſband 
the ould not releaſe any Duty which was due to her Keilw. 123 
hat eſtator. | TH 2 
hat And ſo where a Woman was made Executrix, 18 Hl. 6. * 
ed, nd afterwards marry'd, and then an Action of = 
the bt was brought againſt Huſband and Wife, 


ho pleaded that the Wife had fully adminiſter'd. 
The Plaintiff reply'd, That the Wife had Aſſets, 
tout mentioning the Huſband; and this R- 


of ration was held good, becauſe as the Law then 
„ao, ſhe might adminiſter alone, and make Di- 


bution without him. 
8 * V Buß 


2 7H. 4.13. Goods to another to keep; ſhe may pay Legs 


». * A ONT I MIC 
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Feme=Covert 
But theſe Caſes are not Law at this Time; ſor 
the Huſhand and Wife are but one Perſon in 

Law, and therefore ſhe cannot take upon her to 
be Executrix without his Aſſent; for if ſhe could, 

then he himſelf would. be Executor againſt his 

Will; and this ſeems clear by the later Author; 

z5H.6, 25. ties, for if ſhe is made Executrix, ſhe cannot 
bring an Action alone, but her Huſband muſt 


LE 3 * 


join with her, and he cannot be compelld if th. 

: he ſhould refuſe to join in. ſuch Action, neither Ex 
11 H. 5. 6. 8 be compell d to plead without her Hu. WiW:: 
1 nd. 8 | Go 
33H-5.31. Beſides, a Releaſe of her Huſband is a good Bar 
5 4* of to any Action brought by her alone as Exccutriz, Ex. 
ä <4 16. but ſhe cannot releaſe without him, and his Re. Wi 
9d. 3. 42. leaſe is not only good during the Coverture, but d 
for ever, becauſe a perſonal Action once ſuſpend g00 

ed, is quite gone. | | bad 

16H.7.5,6 But though ſhe cannot ſue or be ſued without bro 


And. 117. him, yet ſhe may deliver any of her Teſtata cou 


Fitz Exe- cies, and receive Debts, and may give Acqui 
nor 55. tances without her Huſband ; and if ſuch 4c 
2H. . 5. quittances ſhould make a * Devaſtavit, it {hal 
bind both him and her, becauſe ſhe could nt 
adminiſter without his Aſſent; and it ſhall be 
accounted his Folly to ſuffer ſuch a Perſon to 
adminiſter. EN | 
2 Roll, But if a Woman is made Executrix, and ſhe 
Abr. 919. afterwards. marries, and her Huſband wafts the 
Goods, and then ſhe dies, there gs no Remedy 
againſt the Huſband at Common Law; but he 
puniſhable in the Spiritual Court, and liable to 
make Reſtitution. 7 | 
H. 6. 31. If a Feme-Sole is made Executrix, and ſhe 
, N afterwards marries, and refuſes * the Vl 
her Huſband may do it, and adminiſter 1 Y 


| making a Will. 1 331 | 
Right, which will conclude her during his Life, 
but not atterwards. =) | 5 

If ſhe is made Executrix by ber Huſband, and 5H. 4. 23. 
then marrieth a ſecond Time, ſhe may pay a 1 
Legacy notwithſtanding her Coverture, and ſuch 
Payment is good without the Huſband, 

A Feme-Sole and another were made Execu- 
trixes; ſhe marry'd, and before the Property of 
the Goods were alter d, ſhe dyd, the ſurviving 
Executrix may have an Action of Detinue 
zzzinſt the Huſband for any of the Teſtator's 
Goods. | 2 


Executrixes, and dy d; the Creditor marry'd the 
Widow before fhe adminiftred, and brought an 
Action againſt the other two Executrixes, and held 
good; which he could not have done if his Wife 
had adminifired, for then the Action muſt be 
brought againſt all three Executrixes, and that 
could not be, for he cannot ſue his Wife. | | 
She may make an Executor of the Goods which , Roll. ave. 
ſhe hath as Executrix, or of any Thing which 912, gig. 
ſhe had in Action; and of ſuch Things the may 4 H. & 31. 
make her Huſband Executor if he will accept = bags 
* | viſe. 
And of ſuch Things which ſne hath as Execu- 
1x, ſhe may make a Will without the Aſſent of 
er Huſband ; and if ſhe die without making any 
Diſpoſition of it, the next of Kin to her Teſta- 
or ſhall have Adminiſtration de Bonis non, which 
vill entitle him to the Goods, and not her Huſ- 
band; for he can have no Right, becauſe his 
Wife had none but in auter droit. : 
But generally ſpcaking ſhe cannot make a Wil 12H. . 22. 


ſhe ithout the Aſſent of her Huſband; but if ſhe 23. Plow. 
Vi ubliſh it after his Death 'tis good; and as ſhe Com. 344. 
het ann't make a Will, fo ſhe cannot make an 
gau, ec to: without his Conſent; but if a Pond is 


made 


The Debtor made his Wife and two others 11H. 4. 83. 


made to her dum ſola, and then ſhe marries, ſhe 

may make an Executor with his Ailent, and ſo 
2 And. 91, ſhe may in Caſe her Goods are wrongfully taken ! 
9²⁰ away from her dum ſola, and ſhe afterwards mar. y 
rieth, for otherwiſe theſe Choſes in Aion will he 1 

loſt, for the Huſband cannot have them; there. 4 

os 2: fore the Law allows her to make an Executor with I 
9s pool his Conſent, and in ſuch Caſe the Executor may i t: 
have an Action to recover them. 7 

And. 181 A Feme-Sole made a Vill, and afterwards mar. W 
ry'd, and during the Coverture ſhe revoked th: fo 


Vill; this was held to be a good Revocation, and 
made the Will void. - 
In many Caſes tis adjudgd, That a Feme- 
Covert hath no Power to make a Vill; I ſhall 
mention the moſt material, viz. R. B. deviſed his 
Pitz De- Lands to his two Daughters, and to the Heirs af 
viſe 15. their two Bodies; and for Default of ſuch Iſſie 
the Reverſion to his own right Heirs. One af 
the Daughters dy'd without Iſſue; the Survivor 
marry d, and deviſed the whole Fee to her Huſband, mat 
'  anddy'd without Iſſue. The Huſband marry 
another Woman, to whom he deviſed the (al er 
Lands for Life, Remainder over. The Siſter of 
EX. B. as Heir at Law enter d, and adjudg'd law- enn 
fal, becauſe the Feme who deviſed it to her 
Huſband, being Covert, ſhe had no Power to 
do it in Prejudice of the Heir in Reverſion, and 
the Entry of the Huſhand was only an Abate nt. 
ment. 
„„ In Propriety of Speech, what a Woman doth 
— "ki whilſt hy is Covert, cannot be call'd a Vill, be. 
Cro. Eliz. cauſe ſhe is ſo entirely ſub poteſtate viri, that ſhe 
27- cannot wake what is properly a|| Vill; and there 
* fore by the later Authorities tis call'd an *AF 
| Kinſman, Pointment; and the uſual Way is, for the intend: 
Cre. Car. ed Huſband to give Bond before Marriage, _ 
219, ; ö ? PEN Wo ag 0 ome I” 24 Col 


- 


Executrix. DE 331 
Condition to permit his Wife to make a Vill, 


and to diſpoſe of what ſhall be agreed on, viz. 


Money or Legacies to ſuch a Value, and to pay  *« 
what ſhe appoints not exceeding that Value; ; 
in ſich Cafe, if after the Marriage ſhe makes 
à Will, and diſpoſes Legacies accordingly, though 
in ſtrictneſs of Law ſhe cannot be permitted 
to make a Will without her Huſband's Aſſent, 
yet this is an Appointment purporting a Will, Cu Gar: 


which the Huſband by his Bond is bound to per- 370- 6. N 


form. | 2 op 
And ſo it was held in another Cafe, where an Tylley 
Action of Debt was brought on ſuch a Bond, 29 


condition'd, Whereas the Defendant was about $0" 


to marry a Widow, 'and if he ſhould ſurvive her, — 


that then if within three Months after her De- 
ceaſe, he fhould pay to the Obligee 300 l. to 
and for ſuch Uſes as the Wife by any Writing 
under her Hand ſhould appoint, then the Bond 
ſhould be void, The Defendant pleaded ſhe 
made no Appointment. The Plaintiff reply d, ſhe 
made a Vill, and did appoint the Payment of 
ſo much Money, and that the Defendant had 


bot paid it; and upon Demurrer this Replicati- 


Mm was adjudg d to he good; for though a Feme- 
overt cannot make a Vill, without the Aſ- 
ſent of her Huſband after tis made, yet this 


ecclaration in Form of a Will, is a good Ap- 
ointnent. 1 


So where the Condition of the Bond was, that Sherman 
he Obligor being about to marry a Widow, if 2s 


e ſhould permit her to make a Will to ſuch a 0 


alue, to be paid within a Year after her De- 2 iH 

iſe, then, &c. the Defendant pleaded, That Abr. 247: 

e did permit her to make a Will, And upon 

emurrer adjudg'd no Plea, becauſe he ought to 

e pleaded, that he had paid the Money accord- 
EE. 


\ 


_ Feme-Covert, 
ingly, for otherwiſe it doth not anſwer the who 
Condition. D 1 | 
Horſey lf a Feme Executrix ſurvive her Huſband, fhe 
Tee, ſhall be charged for the Damages recover in 
2Lev.16:, Devaſtavit during the Coverture, but not for the 
| Coſts de Bonis Propriis, becauſe ſhe could have ng 
Goods during the Coverture. EE 
Having given fome Inſtances where a Fen 
Covert may be an Executrix, and what Ads ſhe 
may do as ſuch, and whether ſhe may make: 
Vill or not, I ſhall now proceed to ſnew: 


(1.) When ber Huſband ſhall not have the Benji 
e the Perſonal Eſtate which ſbe had as Ex 
trix. | 
 (2.) Where be ſhall be charged with his own At 
and with the Acts of his Wife who was an Exec 
trix, and where not, 
(3.) Where his Fxecutor ſhall have no Beneft 
the Eſtate of his Wife Executrix 
(.) What the Law is, where the Executrix marr 


the Debtor of her Teſtator. Je 
(F.) Where her Ads are good without the Hi: - 
band. | 


(.) What the Law is, where the Huſband purchuſ 
eth the Reverſion of a Term which bis Wife bu 


as Executrix, Ex 
. | Ki 
Hunks (.) 4 Feme Covert was made Executrix, and the Wh1 


* aut * Teſtator gave her the Reſidue of his Goods aſter 
Dyer 331. Legacies were paid, to diſpoſe for the Wealthd po 
And 157 his Soul, and to pay his Debts; ſhe poſſeſs he = 
Moos 98. ſelf, and paid the Debts and Legacies, and mit 0 
; ry'd one Hunks a ſecond Huſband, who poſſeſe | 
himſelf of the Reſidue of the Goods, and mad * 

the Defendant his Executor and dy'd; adjudg d, nc 

that the Widow, and not the ſaid Executos; (hall core 

have the Goods. My Lend Dyer, who * 


] Executrix. 3 35 
1 the Caſe, gives no Reaſon for the Judgment. But 
the other Reporters tell us, it was becauſe the 
he Widow took the Goods as Executrix, and not as 
Deviſee ; for if ſhe had taken them as Devi ſee, 
then her ſecond Huſband would have been en- 
0 titled to them, and by Conſequence his Exe> 
eutor. f | E | | | 
A Widow Admimſiratrix to her former Huſ- Beamont 
ie BY band marry'd ; the Huſband and Wife brought an 7 
Action of Debt on a Bond due to the Inteſtate, w. 7 et 
and had Judgment; then the Wife died, and the 248. 
Huſband brought a Sci Fac to have Execution, Cc. Cro. Car. 
ed upon Demurrer adjudg d, that it did not lie, , 22 
„ WY becauſe the Recovery was in auter droit, viz. in 
Right of the Inteſtate, and the Adminiſtratrix 
105 dying before Execution, the Duty will remain to 
_ him who takes-out a new Adminiſtration to the | 
Inteſtate z for whoever brings a Sci Far muſt have Cro. c 
2 Property as well as a Privity to the Debt recover- 454 S. v. 
ed: Now, though the Huſband in this Caſe is JE 
pi to the Judgment, becauſe he is a Party to it, — 5 
yet he hath no Property in the Debt recover d, be- 
cuſe he is not Adminiſtrator. | _ * Miles's 
But if the Debt had been due to the“ Feme dum Cafe, n 
ſola, and then ſhe marneth, and the 4. Huſband — 
and Wife recover, and then the Wife dies before 122 
Execution, in ſuch Caſe the Huſband ſhall have a ver dum 
St Fac, becauſe by the Recovery of the Debt, ſola and 
which was Originally due to her in her own Right, a 
the Huſband is entitled to it, and *tis become a — 5 
proper Debt due to him, and therefore he ſhall may have 
have a Sz” Fac? after her Deceaſe ; but if ſhe die Sei far ; 
before the || Debt is recover'd, then the Huſband "_ m_ 
annot ſue for it, and the Ordinary hath nothing — 
to do with it; but ſhe might have made her Huf: he ſhal? 


band Executor, and by this 5 have the 
— og y this Means he might re- 5%, by 


Ster vivor - 
: . (2.) The frip. Good - 
ſears Caſe, 9 Wall'i, {| Jones yerſ#s Roe, W. Jones 175. ; 


* 


Wilcocks 
verſus 
Watſon, 
Cro. Eliz. 
e. 
Moor 396. 


. Specially, it was adjudg'd for the Plantiff; ſa 


Goods ſtill remain'd in the Wife as Executrix 


ſo the Action was well brought againſt him. 


dy'd, and Debt was brought againſt her Huſband 


is very uncertain, yet if he detain any Part, he 
is Executor de ſon Tort, and fo chargeable. 
Lumley 


ver ſu⸗ 
Hatton, 1 
Roll. Rep. 
268, 


Kings 
verſus 
Hilton, 
Cro. Car. 
603. 1 
Noll. Abr. 
235. 


336 
Ads of bis Wife who was Executrix, are as follow : 


and Wife as Adminiſtratrix to her firſt Hufhank 
and Judgment againſt them; and upon a Fi Fs 


Femme Covert, 25 
2.) The Caſes where be ſhall be charged with th 


4 Feme Sole Executrix made a fraudulent Gif 
of Goods, and continu'd ſtill in Poſſeſſion; after. 
wards ſhe marry'd and dy d; one of the Credit 
of her Teſtator brought an Action of Debt on x 
Bond againſt the Huſband as Executor, who plead 
ed plene adminiſtravit, and all this being found 


the Gift being fraudulent, the Property of the 


and the Huſband having paid Legacies after het 
Death, made himſelf Executor de ſor Tort, and 


| So where the Wife was Adminiſtratrix, and 


as Executor, who pleaded ue unques Executor, and 
the Jury found that Adminiſtration was commit- 
ted to his Wife, and that ſhe was dead, and that 
the Huſband kept bonam partem Bonorum in his Oe. 
Hands, and ſold them: Now though bona pm e. 


Feme Executrix had Aſſets of the Teftator, 
which ſhe waſted, and then marry'd again; nov, WW, 
though none of thoſe Aſſets came to the Hands re. 
of her Huſband, yet my Lord Coke was of Opt 
nion, that he ſhall be charged de Bonis Proprut 
for the Devaſtavit of the Wife before Coverture. 

So where Debt was brought againſt Huſband 


the Sheriff return d nulla Bona of the Inteſtate 
Afterwards a Teſatum Fi' Fac was brought againſt 


them according to Pettifer's Caſe, and the Sheri, Bil 5, 


upon an Inquiſition found, made the ſame Retum 
that they had nulla Bona, but that the Wife bet d. 
Goods of her former Huſband to the Value of jeok 


Executrix, 39 
and that ſhe waſted them during her Widowhood, Eg 
and that the Huſband had not waſted, & ft devaſla- 

verunt, according to the Writ, the Jury pray the 

Diſcretion of the Court, and adjudg'd, that by 

this Return of what the Inquiſition found, it was 

a Devaſfavit in them both. 


0 But in ſome Caſes the Huſband is not chargeable, Smith ver- 
nd as where a Man deviſed a Legacy and made 8 
his Wife Executrix, ſhe marry'd a ſecond Huſband, TR ho 
be and he poſſeſſed himſelf of the Goods of her firſt 


Huſhand, and then ſhe dy'd inteſtate ; adjudg d, 
that this ſecond Huſband is not chargeable with 
the Payment of the Legacy by Way of Action; 
for he 1s neither Executor or Adminiſtrator, nor 
privy to the Will of the firſt Huſband ; and he 
having a Title to the Goods by the Inter-marriage 
with the Executrix, 1s not chargeable either in 
he Spiritual-Court, or at Common-Law, unleſs 
he had converted them to his own Uſe after the 
Death of his Wife; and in ſuch Caſe he might 

de compell'd to take out Adminiſtration, to the 
Intent that he may be ſu'd in the Spiritual Court 

r the Legney,. 

(2.) And as in the Caſes before-mention'd. the 


10, Hund ſhall have no Benefit, ſo in many Caſes his 

ands I rceutor Hall have none. _ : 

Op WW As where a Rent was granted to Huſband and Temple 
pul Arie for their Lives, the Rent was arrear, the _— 
e. lulband dy'd, and more Rent became due after Cro. Eliz, 
band is Death then the Wife dyd inteſtate, and her 


aminiſtrator brought an Action of Debt for the 

ole; and adjudg'd that it lay, becauſe the Ar- 

as ſurviy'd to her, and was as well due as the 

ent incurr d after her Huſband's Death. 2 
enn 50 where Huſband and Wife had a Decree for Manney 
etum gtoney in Right of the Wife, and the Huſband v 


e ih, the Wife, and not the Executor of the Huſ- Mertin, 
10 ſhall have the Benefit of this Decree. : ON ; 
el Z 1 ut 


—ͤ— . 72 — De i <4 
1 


gon FTFeme - Covert, 


8 Rep. 136. therefore twas only ſuſpended, and that upon the 
1 


Withers But where the Wife had a Portion charg d vr 
verſus Lands, and the Huſband made her a Jointure and 
. dy d before the Portion was receiv'd; this is not 
289. P in the Nature of a Choſe in Action, but of a Rent 
| becauſe it was charg'd on Lands; and tis given to 
the Huſband by the Inter marriage, and by Con. 
ſequence goeth to his Executor, and not to the 
Wife, ſed quære. VVV 
(4.) Where the Executrix marries the Debtor of ly 

Teftator, the Debt is only ſuſpended for a Time. 
Croſſman, . A Feme Sole Executrix marry'd the Debtor 
verſus of her Teſtator, then her Huſband dy'd, and an 
Read, C0. Action of Debt being brought againſt her, he 
Moor 236. Pleaded Riens inter maines. And the Queſtion wa, 
iLeonzzo Whether this Inter- marriage was a Devaftaui, 
which it muſt be, if it was a Releafe, or the Debt 
was extinct ? But adjudg'd that it was not extin 
becauſe ſhe was entitled to it in auter droit, and 


Death of her Huſband the Action would revive, 
which ſhe might maintain againſt his Execntor. 
So in Sir Fohn Needbam's Caſe. J. A Widow 
Executrix to her Huſhand, the Obligee marry 
the Obligor; it was adjudg'd a Suſpenſion and not 
an Extinguiſhment of the Debt, becauſe ſhe had i 
by Act of Law, and in auter droit; but if the 
Obligee had made the Obligor Executor, the Delt 

is extinct, becauſe tis his own Act. 5 
C.) Generally ſpeaking, ber Acts are not gul 
_—_— ber Huſband; 1 ſhall inſtance in one wlic 

is good. 

Fenner 7 Sir Lewis Dives acknowledged a Statute i 
verſw the Lady Fenner's Huſband, who dy'd and kl 
* 31. his Wife Executrix ; ſhe prov'd the Will and mi 
ry'd again; and ſhe alone, without her Huſban 
acknowledg'd Satisfaction, though the Money ii 
not paid; and adjudg'd good. 15 


Gavelkind-Lands, &c. 3 39 
(s.) 4 Feme Executrix was poſſeſs d of a Leaſe for Moor 54. 
Tears, her Huſband purchaſed the Reverfion, the Term 
is extin as to her if the ſurvive: But in reſpect 
of Strangers or Creditors, it thall have a Conti- 
nuance, and be Aſſets in her Hands. 1 
Feme-· Covert put out Money in the Name of Sir John 
another, but for her own Uſe, though the Perſon. 5: John's 
in whoſe Name it is put out is but a Truſtee, yet _ 3 
in Law tis his Money, and the Wife hath no 
Remedy but in a Court of Equity; therefore the 
tor Huſband ſhall not have it as Huſhand, but he 
an may have it as Adminiſtrator to his Wife. | 


1 Gavelkind-Lands deviſable by cuſtom. 


bt NNO 15 Car. 1. It was a Queſtion whether Launder ; 


int, Lands in Gavelkind holden in Socage, could vey ” 
and WY be deviſed by Will; that is, whether there was Ci, 2... 
the any Cuſtom in Kent to ſupport ſuch Deviſe before 561. 


the Statute 32 H. 8. and it was inſiſted that there 
was ſuch a Cuſtom, for Fitz- Herbert in his Natura 
Brevium tells us, that the Writ cx gravi querela F.N.B.198 

lies where a Man is ſeiſed of Lands or Tenements Litera L. 


| not in any City or Borough, or in Gavelkind, which 
ad t Time out of Mind have been deviſable by Will, and 
the the Teſtator doth deviie the ſame either in Fee 


or in Tail, the Deviſee ſhall have the Writ, to 
compel the Execution of ſuch Deviſe. And Mr. 
Lambert in his Perambulation of Kent tells us, Lands 
m Gavelkind may be given or ſold, viz. given, and 
that is by Will; and ſold, that is, by Deed; and 
many Wills were produced out of the Regiſters 
Offices of Canterbury and Rocheſter, where ſuch 
Lands were deviſed in the ſeveral Reigns of H. 6. 
Fdw. 4. and H. 7. and ſome Verdi&s by which 
ſuch Cuſtom was found of late Years ; and for 
an ancient Preſident, there was one produc'd out 
of Lambert, which was a Will of Gazelkind Lands 
Z 2 before 


before the Conqueſt. And upon a full Evidence 
Anno 13 Car. I. the Defendant had a Verdict, that 


there was ſuch a Cuſtom; and ſo it was held in 
this Caſe, : 


Guardianſhip, Deviſe thereof. 


12 Car. 2. Y the Statute 12 Car. 2. tis enacted, That 
cap. 24. D where any Perſon bath a Child under Age of 21, 
hob under and not marryd at the Time of his Death, the Fa: 
ge bim. ther of ſuch Child, whether born, or in Ventre fa 
— Bow te mere, may by Deed executed in bis Life time, or by 
oe bis laſt Will, &c. diſpoſe the Cuftody of ſuch Chill, 
till be ſhall arrive at 21, or for any leſſer Term, and 

ſuch Diſpoſition ſhall be good againſt any one claiming 

as Guardian in Socage; and the Perſon to whom the 

Cuſtody is ſo deviſed, may have an Action of Treſpaſs 


againſt any one who ſhall take him away, and recov 


Damages for the Benefit of the Child, And be ma 
receive the Rents and Profits of all bis Lands aud Tem. 
ments; but for the Uſe of ſuch Child, and alſo tl 
perſonal Eſtate, din ing the Time that be is appointed 
Guardian, for the like Benefit. | 
The Meaning of which is, That whereas all 
Tenures were now made Free Socage, and the wat 
of Kin to whom the Land cannot deſcend, 1s 
Guardian until the Heir is 14 Years of Age; yet 
now the Father may nominate the Guardian to 
his Heir, and for any Time, until the Heir is 21, 
and ſuch Guardian ſhall have like Remedy for 
the Ward, as the Guardian in Socage had at Com. 
mon Law. | | 
Before this Act, Tenant in Socage of full Age 
might have difpos'd his Lands in Truſt, for the 
Benefit of his Heir, but he could not diſpoſe the 
 Cuftody of the Heir himſelf, for the Law gave 
that to the ext of Kin, to whom the Land could 
not deſcend. * 


Deviſe thereof. 341 
But Tenant.in Socage ander Age could not make | 
any Diſpoſition of the Lands for the Benefit of 
the Heir, which he may now do by the Act; far 
having Power to nominate who ſhall have the 
Cuſtody, and for what I ime, the Lands follow 
the Guardianſhip, not as an Intereſt deviſed by 
the Teſtator, but as an Incident given by the 


t Law to attend the Cuſtody. 15 

p And therefore ſuch a ſpecial Guardian cannot B:deH 

. transfer or aſſign the Cuſtody of the Ward, either 2 * 

4 by Deed or Will, for the Truſt is perſonal, and Wa „ 
y not aſſignable, neither ſhall it go to his Executors 180. 

d or Adminiſtrators, but it ſhall determine by the 

id Death of the Guardian. 

N Before this Statute, if Tenant by Knight-Service keilw. 188 
he had devis'd the Guardianſhip of his Heir, it had 

Jr been void as to the Lord, for he ſhall have the 

i WT Guardianſhip by Reaſon of the Tenure of the 


Land; and ſuch a Will ſhall not bar a Guardian 
in Socage, for he claims nothing but for the Uſe FN.B.x43 


of the Heir. | 


** 


And fince the Statute it hath been adjudged, Clench 
That a Copy-holder is not within that Act to 9. 


all WW diſpoſe the Cuſtody of his Children; for that be- 3 
en i longs to the Lord, according to the Cuſtom of the 2 Lut. 1187. 


Mannor, but not de Jure; for if there is no ſuch Hutt 16, 


Ja Cuſtom, then the next of Kin to whom the Land 17. 
te cannot deſcend, ſhall have the Cuſtody of the 
2 Infant, as well as of his Lands; but if there is 
for 


ſuch a Cuſtom, then this Statute ſhall not deſtroy 
the Validity thereof ; becauſe, if it ſhould, it 
migat be prejydiczal to the Lord of the Mannor. 


Age 

| the Heir. 

e the 1 | 
gave 1 Word Heir may be confider'd in two Ca- 
ould 


pacities, viz. As he qui ex juſtis nuptiis pro- 
reatus eff, and to whom the Inheritance of Lands 


2 3 doth 


. . 8 | 
doth deſcend, after the Death of his Anceſtor by 
Right of Blood, and ſuch an Heir is call'd Heres 
natus, for no Man can be truly call'd an Heir, but 
he who the Law makes fo; yet there is another 
Heir by Appellation, and vulgar Acceptation, and 
he is calld Heres factus; and in ſuch Caſe the 
Word Heir is not conſider d as it relates to an 4+ 
ceſtor, but to the Thing to be inberited, viz. to 
Lands or Tenements; and wherever there is Here: 
Factus, the Word Heir can have no Relation but 
to the Teftator's Lands, for he cannot, in Propriety 
of Speech, be made Heir to any Thing elſe. 
And generally by that Word he hath the Fee. 
Simple of the Lands; as if the Teſtator appoint 
R. B. to be Heir to his Land, he ſhall have it in 
Fee, for he ſhall inherit ſuch an Eſtate in it as 
the Teſtator had; and tho' he appoint him to be 
his Heir generally, and doth not ſay to his Land; 
> wTayler yet by the Word Heir all the Lands are convey, 
ver ſus and this is adjudg'd, both by the Civil Law, and 
. our Law, for he is Heres Teſtamentar ius, and falle 
. — Writing will not vitiate ſuch Will; as it tie 
3 * Teſtator had made his Couſin R. B. ſole Ayere and 
| Texecutor, yet the Devile 1s good. | 
But there may be a Cale wherein the Word 
Heir doth not import a Fee, as if the Teſtator de, WW - 
viſe Lands to R. B and other Lands to V. M and 
doth not ſay for what Eſtate; and farther, that obj 
if either of them die, then one ſhould be the n 
others Heir, without ſaying to what Land; in tis j,,, 
Caſe the Survivor ſhall have only an Eſtate fr G,, 
Life, becauſe the Perſon to whom he is mace Bll pin 
| Heir had no larger an Eſtate. | | 
Pawſl-y But as to making a Fee-Simple, the Word Hr 
verſus in the ſingular Number hath the ſame Effect wit 
2-37 Heirs, as a Deviſe to B. for Life, and after h 
253 Deceaſe, to the Heir of his Body, &c. there the 


Word Heir is nomen collediuum, and is the _ 
® | er 


ERR SS” SR an a... i EET, 


— 


| Son in Tail, and for want of Iſſue by him, then 


with Heirs; and B. ſhall have a Fee- Simple ex- 0 
tended; and tis not like Archer s Caſe, for there 515. Tit. 
the Deviſe was to the Father for Life, Remainder 2 
to his right Heir Male, in the ſingular Number, as 

in this Caſe; but then it goes on, viz. and to the 

Heirs Males of his Body, Sc. ſo there the Inheri- 

tance is limited to the Heirs Males of the Body 

of the Heir Male. „ 

This Word is not a good Deſcription of the Chalonee 
Perſon in the Life-time of the Anceſtor, as where verſit 
the Teſtator had Iſſue two Sons then living, and ene 
a Daughter, and deviſed his Lands to his youngeſt 7 


to the Heirs of the Body of the eldeſt Son, and if 

he die without Iſſue, then to his Daughter in Fee: 

The youngeſt Son dy'd without Iſſue; the eldeſt 

Son dy'd leaving Iſſue; adjudged, that the Daugh- 

ter ſhould have the Land, becauſe the eldeſt Son 

could not take by the Name of Heir, in the Life- 

time of his Father. SET | 
Yet where the Teſtator being ſeiſed of Lands James 

in Chobbam in Fee, deviſed the ſame to one Hig- verſus 


| dn and his Heirs, for the Life of Robert Durdant, R<bard- 
in Truſt for him, and after his Death, to the 


ſon, alitep 
1 Burchet 
Heirs Males of Robert Durdant then living; Robert verſus 


had at that Time Iſſue George his only Son; ad- Purdant, 
juiged, that this was a Remainder executed in Rc. 238. 
George, by the Name of Heirs Males ; tho' it was T. Jones 
objected that nemo eft heres viventis; for the Words 1 Vent. 
now living, muſt refer to the Heirs Males of Ro- 334. 
lert Durdant, who were then living, which was 8 "_ 
George ; ſo that there was a plain Deſcription of * * 
him, tho'it was improper to call him Heir. *Tis 
true, Robert Durdant was the proximum antecedens 
to the Words now living, but it would be abſurd 
to conſtrue thoſe Words to relate to him; becauſe 
the Teſtator had taken. Notice before, that he 
was living; ſo _ was given for the * 

N 4 0 


„ „„ 
of George, which Jones tells us, was reverſed in 
the Exchequer Chamber ; but tis a Miſtake, for 
Ventris ſays it was affirm d. | 


344 


I. ſhall now proceed to ſhew : 


ö (..) Fhere be ſhall haue an Action, tho not named 
| (..) How he is chargeable upon a Bond or other 
- Gpecaalty of bis Anceſtor. | 
(3.) What goes to him, and not to the Executor. 
1 (I.) If his Anceſtor make a Leaſe, reddendum a 


reil verſus certain Rent to himſelf, his Executors or Aſigns, 
Frogare, during the Term, and the Heir brings an Action of 


L 9 Lo $ © . 
5 Debt for the Rent; it was objected, that he could 
161. not maintain ſuch Action, becauſe he is not na- 


28and.367 med in the Reſervation ; and that it was ſo ad. 
Richmond judg'd, Anno 33 Eliz. in the like Caſe, between 
verſus Richmond and Butler, which is reported in many 
Rotler, Books; but my Lord Rolls in reporting it leaves 
Cro. Piz, out (during the Term.) So it was likewiſe adjudg d, 
217. Anno 20 Fac. in the Caſe of 1 Sm and Cole, where 
x And. 251. the Reſervation was to the Leſſee and his Alligns, 
3 during the Life of the Leſſor; in both which 
+Sury ver- Caſes it was adjudg'd, that the Heir could not 
us Cole, have the Action; but notwithſtanding theſe Judg 
eliter Sury ments, it was reſolved in this Caſe, that the Heir 
- carr ſhall have the Action, becauſe the Rent being 
Latch. 44. Incident to the Reverſion, ſhall continue after 
274. the Death of the Leſſor, and go to the Heir; and 
5 ſo it was adjudg'd in the Caſe of Sury and Cob, 
as it appear'd upon Search of the Roll 

| Longheen 80 where the Leſſee covenanted with the Leſ 
8 ſor, his Executors and Adminiſtrators, to repair and 
2 Lev. 92, to leave it ſo at the End of the Term; now tho 
the Heir is not nam'd in the Covenant, yet It 
and not the Execntor, ſhall have the Action, be 
caule tis a Coyenant which goes with the * 


, 
& +335 7 +42 a 5 - 2 


? by 
9 


ee 345 
But in ſome Caſes, the Executor, tho not na - Lucy ver- 
med, ſhall have the Action and not the Heir, as ſi Le- 
where a Man bought Lands, and the Vender co- 3 
venanted, that he, his Heirs and A ſigus ſhould I 
quietly enjoy, but afterwards he was evicted and 
yd; his Executor brought an Action of Cove- 
nant and held good, becauſe the Eviction was done 
to his Teſtator ;- the Damages ſhall be recover'd 
by the Executor, tho not named, for he repre- 
ents his Perſon, - — 
(2.) The Heir is chargeable upon a Bond or other Davis 
Specialty of bis Anceſtor, tho' the Executor hath Aſſets, —— q 
xs where Debt was brought againſt him upon a ;Lev.r8g, 
ond of his Anceſtor, he pleaded, that Admini- 
ration of his Goods was granted to R. B. and 
hat he had Aſſets, &c. and upon Demurrer this 
eld an ill Plea, becauſe the Plaintiff hath E- 
ection either to ſue the Heir or Executor. 
Before the Statute 3 & 4 V.& M. there were 3 & 4 w. 
bree Things requiſite to make an Heir chargeg- * M. cap. 
le with a Debt upon Specialty of his Anceſtor, 


( i) He muſt be bound by Name. 
(2 He muſt have Aſſets in Fee. Simple by Deſcent 
and not in Tail, or by any Conveyance whatſo- 
ET EE a 1 
(3.) The Land deſcended muſt be in the Poſſeſſion of 
the Heir at the Time of the Action brought againſt 


bim. 


For if after the Death of the Anceſtor, the 
and ſhould be ſold bona fide before the Action 
(092t, the Heir was ſafe ; becauſe he was only 
largeable in Reſpect of the Land. 

But now by that Statute, tis enacted, That 
lere any Heir at Law ſhall be liable to pay a Debt 
F his Anceſtor in Regard of any Lands deſcended, and 
Jak alien, ſell, or make over the ſame before any 


345 Heir, what goes to him 
Aion brought, or Proceſs ſued againſt bim, ſac 
Heir ſhall be anſwerable for the Debt or Debts, in a 

Action of Debt to the Value of the Land which by 
fold; in which Caſe all Creditors ſhall be preferr di a 
in Actions agamſt Executors or Adminiſtrators, al 
| Execution ſhall be taken out upon a Fudgment recover 
againſt ſuch Heir, to the Value of the ſaid Lands, « 

5 77 it was his own proper Debt, ſaving, that the Land 

| T.enements, and Hereditaments, bona fide, aliened h. 

fore the Action brought, ſhall not be liable to ſul 

ll Exccution. | nl 

1 And 'tis farther provided by the ſaid Statute 

| | that in an Action of Debt, upon a Specialty 
brought againſt an Heir, he may plead Riew pn 
| Deſcent at the Time of the original Writ brought; 
and the Plaintiff may reply, that he had Land 
Tenements, or Hereditaments, from his Anceſtut 
= before the original Writ brought ; and if the 
= Plaintiff hath a Verdict, the Jury ſhall enquin 
of the Value of the Lands deſcended, and there 
| 5 upon Judgment ſhall be given, and Execution 
awarded as aforeſaid. 3 
But if the Judgment is by Confeſſion, without 
confeſſing Aſſets deſcended, or upon Demurrer, i 
ſhall be for the Debt, or Damages, without an 
Writ of Enquiry of the Value of the Lands dt 
ſcended. 7 

By the ſame Act, all Wills of Lands, Rents, © 

are made fraudulent againſt Creditors, their He 
-Executors, and Adminiſtrators ; and every ſu 
_ Creditor may have an Action of Debt upon i 
Bond or Specialty againſt the Heir at Law of WM: 1 
DO bligor, and againſt the Deviſee jointly. 

See Aſſets, (2.) As to the Right of the Heir excluſive fromll 

ante Too: Executor, tis generally held, That where the Tell 

hs urge ſtor dy'd, ſeiſed of the Inheritance of a 1 

axe ri. 50 2, Park, Pond, or Warren, that the Pigeons, L "= 

Fiſhes, and Coneys, belong to the Heir; _ gen 


and not to the Executor. 


ud Glaſs, Vainſcot, and generally every Thing 
a — * to the Freehold, and which cannot 
1 removed without doing ſome Injury to the 
10 ouſe, for all thoſe Things are accounted Parcel 


f the Freehold. 


erd & likewiſe all Mitings which concern the In- 
0 eritance; and as to this Matter there is a nice 
7 hiſtinction in my Lord Rolls, viz. If the Teſta- x Rol. 


„ Box, and then dies, his Executor ſhall have 
he Execution, and Damages, and Coſts, becauſe 


tüte, WF the Box: But if the Judgment was obtain'd 
ahr the Writing it ſelf without the Box, and the 

' Writing cannot be had, then his Heir ſhall have 
git; xecution, and the Damages, and Coſts. 1 
nn But the three principal Things which go to 
eu de Heir ae | | 

* | = 623 2 

2.) Money, 

ber 60 Rent. 


(.) As to Corn, tho' generally it goes to the 


. recutor, yet in ſoine Caſes it belongs to the 
* eir; as for Inſtance: 


0. M for Life, and dy'd, and R. B. dy d before 

e Corn was ſever d; adjudged, that he in Re- 
nander ſhall have it, becauſe it paſſed to him 
y the Deviſe of the Land, and eſpecially in this 
aſe, becauſe it did not come by the Manurance 
f the firſt Tenant for Life; but if he had devi- 
d the Corn it ſelf to another, it had been other- 
iſe; for by ſuch a Deviſe the Corn would be in 
ature of a Chattel, ſever'd from the Land. 


xe the Corn is cut, he in Reverſion ſhall have it. 
| . 80 


r recover in an Action of Detinue for Writings Abr. 911. 


The Teftator being ſeis d in Fee ſom d the Land, Cro. Elizz 
nd then deviſed it to R. B. for Life, Remainder 51. Spen- 


So if Tenant for Life ſoweth the Land, and Co. Elis. 
rant over his Eſtate, and the Grantee dieth be- 4%* 


Heir, what goes to him 
80 if Leſſee for a certain Number of Vea 
ſoweth the Land a little before End of his Tem 
which expires before tis ripe, the Heir ſhall have 
the Corn. Za 
(2.) In ſome Caſes likewiſe the Heir ſhall Jo 


the Money agreed to be paid in the Life time of th 


Tefator. „ 

As for Inſtance, Edward Randall covenantel 
with Brown, that if he paid 400 J. before ſuch 1 
Day to the ſaid Randall, his Heirs or Aſigns, that 
then the ſaid Randall and his Heirs, would ſtand 
ſeiſed, Sc. to the Uſe of Brown and his Heir, 
Afterwards Randall deviſed the Lands to his Wife 
during the Minority of his Son, and made her 


and others Executors, and died before the Day if 


Payment. The Queſtion was, to whom the Mo. 
ney ſhould be paid? Adjudged, that by the 


Word Aſignus, the Aſiguces in Fact of the Eſtate 


of Randall were intended: But if he had made 


a Feoffment upon Condition that the Feoffee pay 


the Money to Randall, his Heirs or Aſſigns, that 
being a- Condition which could not be aligned 
over, the Law ſhall adjudge who was his Aſigne, 
and that is his Executor: But in this Caſe of Rn. 
dall, the Heir, and not the Executor, ſhall have 


the Money, becauſe the Heir was expreſly named, 


Freak 
verſus 
Hearſay, 
x Ch. Rep. 


51. 


* Inſt. 
| 205-6, 


which excludes the Executor. 


So in ſome Caſes the Heir of the Mos tgager, and 
not his Executor, ſhall have the Mortgage- Money; 
but if the Heir exhibit his Bill againſt the Mort: 
gager to have the Money, or to make farther Al 


' ſurance, or to be fore-cloſed, the Executor of the 
Mortgagee muſt be likewiſe made a Party, be- 


cauſe it may happen that he may have a Titleto 


the Money, and for want of his being a Party, tb 


a good Demurrer to the Bill. 8 
If the Condition of Redemption is, that tht 
Money ſhall be paid tothe Mortgagee or bi: 


and not to the Executor. 
\ ſuch Caſe, if the Mortgagee dieth before the 
Day of Payment, it mall go to his Heir, for de- 
enatio unius eſt excluſio alterius; but if this be paid 
o his Heirs, Executors, or Adminiſtrators, it may 
e paid to either. 1 

But as to the Word Aſigns, beforetnentioned, 
tis true, an Executor is an Aſignee in Law; but 
{ 2 Condition of a Bond is, that the Obligor ſhall 
xy 201. to ſuch Perſon as the Obligee ſhall, by 
is laſt Will, appoint, it he make an E-xecator and 
goth not appoint who ſhall receive it; in fuch 

aſe, the Executor ſhall not have it as Aſignee in 
Lu, becauſe it appears that the Obligee inten- 
fed it for an Aſignee in Fad of his own making; 
or the Word Pay in the Bond implies a Property, 
nd therefore he who ſhould have been appoin- 

ed by him, was to receive it for his own Uſe; 
ut if tis received by an Aſſignee in Law, tis for 
he Uſe of the Teſtator, which was never inten- 
led by the Bond. SE 
% As to Rent, if tis reſerved payable at Mi- 
haelmas, or within ten Days afterwards, in ſuch | 
ie, if the Leſſor dies after Michaelmas, and be- Clunn's 
re the ten Days, the Heir ſhall have the Rent, as * =; 
dent to the Reverſion; for tis not due till the , Cie 0e 
n Days are expired. | Pilking- 
*It was covenanted by Articles, that one ſhould ton verſus 
avea Leaſe of the Lands, and in Conſideration Dalton, 


- Cro, Elia. 
hereof, the other covenanted and granted for him- 5 — *. 


ei; , the 
at E. his Heirs, and Executors, c. to pay to the Smich 

Aer, his Heirs, and Executors, the yearly 2/m 
the ent of 90 J. Firſt, it was adjudg'd, that this ted 


mounted to a Leaſe. 2d. That it enures as a Rent, mags "WI 

J way of Reſervation, and by Conſequence goes = prake 

o the Heir; for as the Words Covenant and Grant verſus 

i the Part of the Leſſor makes it a Leaſe, and Monday, 

nds the Heir; ſo the ſame Words, viz. Covenant iy | 

K Grant to pay a yearly Rent on the Part 2 Jones 231. 
the 
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5 Tipping 


verſus 


Grover, 


Raim. 1 


See Re- 
mainder, * 


Br. Deviſe, Deviſe of his Goods to his Wife, and that after u 
3. Deceaſe his Son ſhall have them and the Houſe, . 


pl. 52. 


H. 7. 17. 
Moor 7. 


Horton 


verſus 


Horcon, 
2 C ro, 74 


1 Roll. 


Abr. 844. 
Smart le 


verſus 


| Scholar, 


another Man's Life, and made a Leaſe thereof u 
8. the Defendant — Rent, who died, a0 
Debt was brought again 


* 18 a Rule in Law, that a Vill ſhall not l 


cauſe no other Perſon could take in the meal 


4 
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becauſe he covenants and grants to pay it to th 
„„ | 
So where the Teſtator was ſeiſed of Tythes fs 


his Executors for Ret: 
Arrear ; and upon Demurrer to the Declaration 
the Court was of Opinion, that this was a Ret 
incident to the Reverſion, and goes to the Hy, 
See Tit. Dying, ante 259. 


Implication by Deviſe, See 188, 
conſtrued by Implication to diſinherit u 


Heir, unleſs ſuch Implication is neceſſary, and ue 
only conſtructive and poſfible: As for Inſtance, 


this is an Eſtate for Life to her of the Ha 
tho' tis not deviſed to her by expreſs Words, ie 


Time; but if the Deviſe had been to a Stray! 


and not to the Son, after the Death of the Wife ; M be. 


ſuch Caſe the Heir ſhall have it during ber Lit 
becauſe tis not a Deviſe to the Wife, by any 1 
ceſſary Implication. TIES 
What is meant by a neceſſary Implication is tuo! 
viz. where the Wife muſt have the Thing devi bis. 


T.Jonesg8 or no Body elſe can; as in the Caſe before me tot 
Lev. 207. tioned, where no Body could have the Houſe lt u 


1 Vent. 


223. 


ring her Life; for it appeared, that the TeltiMit 
did not intend his Son ſhould have it till after 
Deceaſe ; ſo that he who was his Heir was end 
ded during ber Life. | +: ſhe | 

But a Neviſe of Lands to R. B. after the hu Alon 


of the Wife, this is no Deviſe to her by Top [hal 


Implication by Deviſe. 


7 tator, and it may as reaſonably be intended, that 


he ſhall have the Lands as the Wife; and in ſuch 
ſe the Intent ought not 10 be conſtrued to diſin- 


aw would have made if no ſuch Deviſe had 
Rent. been, but it muſt deſcend as it ought. 
ation, 


and ſo proceed, viz. the Teftator being ſeiſed in 


tices, deviſed all the Demeſnes expreſly to his Wife 
for Life, and the Services likewiſe to her for 15 
Years, and by the ſame Will deviſed all the Man- 
or to another, after the Death of bis Wife ; this 
nas only a e e that the Wife ſhould 
have the whole Mannor for her Life, and not being a 
weceſary Implication, it was adjudged, that ſhe 


her, viz. the Demeſnes for Ie, and the Services 
for 15 Years, and afterwards that the Heir ſhould 
have them. | 


meu vhere it may be intended that the Teſtator devi- 
ſed his Lands to R. B. and it may as reaſona 


zan, becauſe R B. vas not Heir at Law to the Te- 


herit him, by jos. the Diſpoſition which the 


546 


I ſhall give one Inſtance of a poſtble Implication, Moor 3. 


Fee of a Mannor, Part in Demeſnes, and Part in Ser- 


ſhould have no more than was expreſly deviſed to 


And in all Caſes of pofible Implicatiom, that is, 


As where the Deviſe was of Part of his Lands Higbam'⸗ 


fe F e intended he devifed them to V. NM in ſuch Caſe 
„I be Intent ought not to be conſtrued to diſinherit 
ny che Heir, but it ſhall go to him. | 


his Lands ſhould remain to his youngeſt Son, and 
eme the Heirs of his Body after the Death of bis Wife. 
It was inſiſted, that the Wife ſhould not have all 


ente ref of the Lands by Implication, becauſe there 
fter vs an expreſs Deviſe of certain Lands to her be- 
ere, which ſhews the Intent of the Teſtator, that 
Ihe ſhould not have the whole. And ſo Serjeant 
e DO Moor reports it to be adjudged, and that the Heir 
07" fall have it during the Life of the Wife: But 


JIuſtice 


to his Wife for Life, and that it and all the reſt of Caſe, Cro. 


2. 15. 


2&3 
Leon. 226, 
130. Moor 


6, | 


Blandford 
verſus 
Blandford 
Moor 846. 
Gobd, 266, 


£ 


Ar. Bul- 
ſtrode re- 
Ports it, 
If they, or 
either of 
them. 


ſhall have the whole Profits of his Farm, and that 


made Executrix, ſhe had the whole Term by Ver 


the Opinion of Juſtice Croke as reported by Gal 
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Implication by Deviſe. 

Juſtice Croke, who reports the ſame Caſe, tel 
us, that it was adjudged the Wife ſhould have 
the whole. 1 | | 

But in theſe Deviſes by Implication there is 
Difference, where the Teſtator was ſeiſed in Iz 
and where he had only a Term for Tears, for if 
he was only poſleſſed of a Term for Tears, and 
deviſed, that after the Death of bis Wife, his Sons 


the Survivor ſhall appoint who ſhall have the 
Reſidue ; it was adjudged, that ſhe had no Eſtate 
by Implication for her Life, as ſhe would if it 
had been an Inheritance, becauſe the Teſtata 
himſelf, even in his Life-time, could not, by the 
Rules of Law, create an Eſtate for Life out of x 
Term of Years; but in this Caſe the Wife being 


tue thereof, 7 
So where the Teſtator was poſſeſſed of a Tem 
for Years, and deviſed it to his Wife for Life, Re. 
mainder to his Son Thomas and Lucy his Wife, if 
they have no Iſſue- Male; and if they baue Iſu 
Male, then to be reſerved for them. Here was no 
expreſs Deviſe to the Iſſue- Male, but they ſhall 


take it by Implication ; tis true, this was againſt 


bolt, who likewiſe reports, that the Teſtator was 
ſeiſed in Fee, but that is a Miſtake. 

But Juſtice Croke, who reports the ſame Caſe 
tells us, that the Deviſe was to the Wife for Life, 
and after her Deceaſe to Thomas and Lawrence, 


his Sons, equally and jointly together, if they have WW ha 
no Sons; but it both of them have Male Children, Mf 
then to be put out for the Profit of both their be: 
Sons jointly, or to one of them, if they both have Mud 
not Male-Children, Remainder over. Thomas hi lis 
a Son, and died; adjudged, that Lawrence would Arta 
have an Eſtate for Life, it it had not been for ths Bora 


ſubſequent 


Implication by Deviſe. 


ted it to be put out for the Benefit of their Male- 


diately, and he ſhall not ſtay till after the Death 
of his Father and Uncle Lawrence. 5 
Concerning Eſtates Tail by Implication, the Rule be- 


appear in the Inſtances following. 


Part of the Land to his eldeſt Son in Tail, and the 
other Part to his youngeſt Son in Tail, and if any 
of his Sons died without Iſſue, then the WV bole ſhould 
remain to R. B. in Fee, the youngeſt Sen died with- 
out Iſſue; adjudged, that the Brothers had croſs 


Whole by Implication z and that there was no 
neceſſary Implication that R. B. ſhould have the 
dead Man's Part. | | 


e Richard, and Gilbert; Thomas, the eldeſt, died, verſus 
ſu leaving his Wife with Child, the Teſtator devi- Bernar- 


s n0 WW fed an Annuity to the Child in Ventre ſa mere for 1. 
hall 20 Years; and if my Son Richard die before be 
aint WY bath any Iſſue of bis Body, Remainder over. Ad- 
God Juiged, that by theſe Words Richard had an Eſtate- 


Tal by Implication. 


Caſe, Profits of his Lands, to raiſe Portions for his Daughs verſus 
Life, e, and afterwards the Rents and Profits to be Sheldon, 
rence, N holly for the Uſe of his Son George; and if it 2 
have WW bappen that George and his Siſters die without Iſſue 0 
dren, N their Bodies, then all his Freehold Lands ſhall 

thei be and remain to Villiam Roſe and his Heirs; ad- 

have E udeed, that this was not a Deviſe to George, and 

1s had lis Siſters, for their Lives, with reſpective Inhe- 

yould ances in Tail by any Implication ; but by 2 

= Yammatical and common Intendment, the Words 


As 1mport 


ſubſeguent Clauſe; yet ſince the Teſtator appoin- 


Children, tis a Deviſe to the Son of Thomas imme- 


fore-mention'd holde in ſuch Caſes, viz. that the Impli- 
cation muſt be neceſſary, and not only poſſible, as may 5 


J. The Teſtator had two Sons, and deviſed 4 Leon. 14 


Remainders, and that the eldeſt ſhall have the 


So where the Teſtator had three Sons, Thomas; Newton 


ine, 


Moor 127. 


do where the Teſtator deviſed the Rents and 8 


344 Implication by Deviſe. 
mmport only a Deſignation of the Time when the 
Land ſhall come to William Roſe, viz. when George 
and his Siſters die without Iſſue, and not before, 
and the Intention muſt be as if thus expreſſed, viz 
I leave my Land to deſcend to my Son George and 
his Heirs, until he and his Siſters ſhall die with. 
out Iſſue, and then to V illiam Roſe : Or thus vis, 
George and his Heirs ſhall have my Land as long 
as any Heirs of the Body of him and his Siſters 
are living; and for want of ſuch Heirs, I deviſe 

my Land to William Roſe. 5 5 
Holmes 80 where the Teſtator deviſed his Lands in 
werſﬀu Derbyſhire, to his two Daughters and their Heir, 
| Feynell equally to be divided, and if they die without Iſu, 
alm ax then all bis Lands to his Nephew Francis in Tail 
|  Remamder over: The youngeſt Daughter diet 
without Iſſue; the Queſtion was, Whether Francs 
mall have her Part, or whether the ſurviving Siſter 
all have an Ffate-Tail in it by Way of Remain- 
der by Implication ? Adjudped, that the Daughters 
had ſeveral Eftates-Tail by Moieties, and that the 
Survivor fha}l have the whole by way of Croſs 
Remainder by Implication, and that Francis ſhall 
have nothing till both are dead without Iſlue; for 
he ſhall not take by the Death of one, becauſe the 
Will is, if they die witbout Iſſue, then all his Land 

all go to him. | | 
And as to an Eſtate in Fes. Simple by Implication, 
tho there is a perpetual Charge impoſed upon tit 
Deviſee, 0 that doth not make it a Fee. Simple: 

A s for Inſtance, | | 

standim The Teſtator deviſed, that a Chaplain ſhall be 
verſw always maintained, and that he ſhall have eigit 
Snorty . Marks yearly Stipend out of ſuch a Houſe, that 1! 
” <a ſhall be provided and found by the Parſon of tit 
Pariſh and four Pariſhioners, and that the Re{! 
of the Profits of the Houſe, ſhall be beſtowed N 
them to buy Ornaments and Books for the _— 


N 


Implication by Deviſe. 
Now tho here is a perpetual Charge impoſed on 
the Parſon, viz. to find a Chaplain, and to buy 
Ornaments, and to be defray d out of the Profits 
of the Houſe, yet this is not a Deviſe of the Houſe 
o him by Implication. „ 

In a ſpecial Verdict in Treſpaſs the Caſe, was, Perriman 
the Teſtator having three Daughters, deviſed his 58 
Lands to his two youngeſt Daughters for Lite, Re. p: 
mainder to the next of Kin of the Blood of the Teſtator; 303. I 
he Queſtion was, Whether this Remainder ſhall 
70 to the eldeſt Daughter alone, or to all three 

qually ? Adjudged, that it ſhall go to the el 
jeſt alone, becauſe the expreſs Eſtate deviſed to 
he two youngeſt, ſhall exclude both of them 

nd their Iſſue from taking any Eſtate by Impli- 

ation, : 

Deviſe to V. R. for Life, Remainder to his firſt, Popham 
cond and tenth Son in Tail Male; and if he ges _ 
lie without Tſſue- Male of his Body, Remainder over: vo a 
iterwards, by a Codicile, the Teſtator recited, 236. 
at he had given an Eftate-Tail to V. R. &c. Ad- 
lged, that where a particular Eſtate is deviſed, 
in this Caſe it was expreſly to V. R. for Life, a 
pntrary Intent ſhall never be implied by any 
blequent Clauſe, and therefore theſe Words, If 
N. die without Tſſue- Male of his Body, ſhall be 
mftraed a dying without ſuch Iſſue- Male as are 
apreſſed in the Will; for there is a great Diffe- 
nce between a Deviſe to W. R. and if be die with- 

t Tue. Remainder over, and a Deviſe to W. R. 

* and if he die without Iſſue, Remainder 
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Aa 2 liucer- 


8 E 46 Infant, Deviſe to him. 
 Incerrdinty. 
| "See Defcription of the Perſon. 


oo Wir Will is  incertainly expreſſel 
1 that it cannot be underſtood what the 
W.. , Teftator-intended, 'tis void. BE 
Affe. As if a ManDeviſe his Lands to R. B. for Lit, 
494.3. 3. Remainder to the bet Man of ſuch a Company, 
Fitz De- *tis void. © 5 
Vie. - So eviſe to one by a certain Name, without 
adding any other Deſcription ef his Perſon, i 
there are two of that Name, is void. 
80 a Devile to his beft Friend, or that his Goods 
ſhall be diſtributed, and doth not fay amonęt 
whom; in this laſt Caſe tis ſaid, that the Lay 
[| _ ſupplies the Intent, and interprets it to be 
=_— amongſt the Poor, this is by the Civil- Law, but 
it muſt be where the Teſtator died without Iſſue 
Beal verſus Deviſe of one half of his Land to his Wiſe fo 
Wyman, Life, and after her Death. all his Lands to the 
ile 240. Heirs-Males of any of my Sons, or next of Nin, i 
doth not appear whether he intended the Hei. 
— Male of his Son, or the Heir- Male of his next di 


4 Kin, for the Words were in the diſ.junctive; augen 
= therefore the Court inclined, the Will was vor 

| for Incertainty. | SLOT Gi? 
| Infant, Deviſe to him. beer 
| 7 kg I ak, Hog BE WT hav: 
rms THERE is a Cafe in the Year-Book 11 Hz. 
| -— where tis held, that a Deviſe to an Int. c. 


in Ventre ſa Mere is good, and yet he is not n win 
7m Naturd at the Time of the Deviſe made, Mis! 
Death of the Deviſor. 5 

Dyer 33. Tis true, Anno 15 C16 Eliz. there was à c 
trary Judgment, and the Reaſon then * 


* 


ufaut, Deviſe to him. 
tecauſe a Child in his Mother's Wont is vot ta- 
pable of taking any Thing. But my Lord Hales 
cauſed the Roll of that Caſe to be ſearched, and 
it doth not warrant the Judgment as reported by 


; 3 
34 : 
+ 4 


„and therefore it hath been ſince adjudged, Lev. 137. | 
that ſuch a Deviſe is good. * 3 ; 


And this agrees with former Reſolutions in the 
like Caſe, viz. Lands were deviſed to two Perſons, Moor 279. 
and to the Child of the Teſtator in Ventre ſa Mere, 
this was held a good Deviſe ; but it may be a 
Queſtion, Whether they are Foznt-tenants or Te- 
nants in Common? | 
In another Caſe, it was the Opinion of Coke Simpſon 
and Dodridge, that where there is a Deviſe to an —_— 8 1 
Infant in Ventre ſa Mere, and 'tis not born till after gol. Rep. 
the Death the Teſtator; in ſuch Caſe the Deviſe 110. 
is void; but this doth not agree with the Civil- 
Law, which accounts Conception for Birth, when it 
relates to the Benefit of an Infant. | 
Deviſe of a Term of Years to his Daughters, the Stanley © 
Teſtator had two then born, and after his Death — | 
__ was born; adjudged, that all three have nn 
a Title. | 
And ſtill it was a Queſtion, Whether a Deviſe Snow 
to an Infant in Ventre ſa Mere is good? For Anno _ 
19 Car, 2. two Judges held that it was not, be- 1 72 
eauſe there muſt be a Deviſee as well as a Teſta- Raim. 162 
tor in rerum Natura, at the Time the Will takes 1 Lev. 13 
effect. And Mr. Sinder fin tells us, that the Court | 
was clearly of Opinion, that if the Deviſe had 


been to the Infant when it ſhall be born, it would 


Wave been good; but this doth not agree with the 
Reaſon before-mentioned, becauſe even in ſuch - 
Caſe the Perſon is not in Being at the Time the 
ill takes Effect, ſo that a Deviſe to an Infant in 
lis Mothers Womb, and Deviſe to him when he 
all be born, are all one. „ 
Aa 3 | Two | 


348 Infant - Executor. 
Two Judges, viz. Twiſden and Keeling, were af 
another Opinion, viz That the Deviſe js 2 
and they ſaid thai my Lord Hales and Hide wer 
of the ſame Opinion; but becauſe the Court was 
now divided, it was adjourned into the Exchequer 
Chamber, and the Parties agreed. 
I ſhall now mention ſome Caſes concerning, 


(1.) An Infant being made Executor. 
(2.) Concerning Releaſes and other Ads made h 


im. | 
(3.) Of Suits by and againf} him. 


21 Ed. 4. (I.) An Infant may be made Executor, ani 
13,24. may give Releaſes, and make any Acquittance 
x6 H. 6. concerning his Executorthip; and may ſell th 
Goods of the Teſtator, and diſtribute the Ms 

' ney, which a Feme Covert cannot do without 

| her Huſband. | 
Knott But then ſuch Releaſe muſt be for à true and 
— real Satisfaction made; otherwiſe tis void 
Gro. Elz. Tis lawful for him to ſel] the 4 Goods of the 
671. Teſtator, becauſe he 1s bound to pay his Debts 
+ Clerke and as his Sale is good, ſo is the Sale of another 
verſus Perſon by his Conſent, where tis not to his Pre 
Hopkins, dice; and he who aſſiſts him in ſuch Sale, fhall 


_— not be accounted an Adminiſtrator, but as a vt 
F vant to the Infant. | | | 
Man- And if an Infant-Executor fell the Goods at an 


nins'? under. value, the Sale is good, and ſhall bind him, 
Caſes 3 notwithſtanding his Nonage. . 
1 (2.) As to Releaſes mad? by him, if they amount 
ALebn. 210 to a Devaſlavit, tis void; for he ſhall receive fl 
Prejudice by his Folly whilſt under Age, and t 
*Ruſſel's a meer Act of Folly for an Infant to give a le 
Caſe, Mcor leaſe without any Conſideration ; and fo it! 
Ns. 5 adjudged * Ano 21 Eliz. which Plowden oppoſe 
1And. 117 but ray Chief. Juſtice told him, That he my 


— E Tiny, wand „ | ans mw wa fc a eS..e 
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Infant Executor. 3249 

| ferred with all the Judges, who were all of Opini- et 

| on for the Judgment. 31675 | 
Three Executors, one was an Infant of 18 
Years, who ,received 501. and the Intereſt, the 
Bond being in the Penalty of 1001. and gave a 
Releaſe for what he rereived; adjudged, that his 
receiving Part ſhall net be taken in Satisfaction Kniverton 
tor the whole 10e I. which was then forfeited for %% 
Non Payment of the 50 l. upon the Day, and w. 3 
therefore his Releaſe was not good; hut this was 400. (ro. 
| zzainſt the Opinion of Juſtice Croke, who held the Car. 490. 
Releaſe to be good, becauſe the Infant received all 1 
that was due in Conſcience; and his Releaſe could 

not amount to a Devaſtavit, becauſe he did what 

the Law would have compelled him to do. 

(z.) If an Infant Executor is ſued, he viiſt dppear Preſcoge 
by bis Guardian, and not by Attorney; but 1 he verſus 
is Plaintift, he may ſue per Attorzatum, becauſe — 
he ſues in the Right of another; tis true, it was 1 — 
otherwiſe held in the Caſe of Bartholomew and Rep. 380. 
Digbton: But in the very next Year in another Bartholg- 
*Caſe, that was denied to be Law. mo ver. 

But becauſe of theſe different Opinions the fl, * 
Matter was not ſettled ; for many Years after it Eliz = 
came again in Queſtion, where there were two # Bade 7 
Erecutors, and one an ̃ Infant, whether he might verſus 
ſue per Attornatum. It was objected he could not, S'*rkey, 
becauſe an Infant cannot make a Warrant of At- bony Elia. 
torney, and by Intendment he cannot inſtruct an . it 
Attorney, if he could make one: But it was ad- _— | 
judged, That ſince one of the Executors was of Tremain, 
full Age, they may both ſue per Attornatum, for Nod. 7. 


both repreſent the Perſon of the Teſtator, and 272 
ſue in auter droit; and 'tis not reaſonable, that 1 
one ſhould ſue per Attornatum, and the other per 1 Vent. ; 
Guardiamum, The whole Court was of Opinion, 2. 
mat the Infant muſt be joined in the Action: 
but Tviſden held againſt the reſt, that the Infant 


Aa 4 muſt 


Hitention. 


muſt not ſue per Attornatum, for he cannot make 


a Warrant of Attorney; and if he is Non ſuit he 


muſt be in Miſericordid, which an Infant ought 


not to be. | x 
If he is made Executor with another of full 


Age, and a Judgment is obtained by the Teſtator 


C 


Hatton 
verſus 
Miskew, 
cited in 1 
Mod. 297. 
per Twiſ⸗ 
den, Raim. 
198. 1 
Lev. 187., 


See tit. Sale 
e Lands by 


Executors, 


in his Lite-time, the Scire Fac” upon ſuch a [udg. 
ment may be brought by him of full Age alone, 
viz. The Teſtator obtained a Judgment, and af. 


terwards deviſed his Eſtate to his Wife, and his 
Daughters, who were Infants, and made them 


Executrixes, and died. The Wife proved theWill 
with a Reſervats poteſtate to the Daughters when 
they ſhould come in, and brought a Sci Fac up- 
on the Judgment, ſetting forth the whole Matter, 
that there were two other Executrixes under the 
Age of Seventeen; and adjudged, that the &i 
Fac* was brought by her alone, for the Infants 
could not prove the Will during the Nonage, and 
it would be very Inconvenient if the Execution 
of the Judgment ſhould be ſuſpended till they 
came of Age. 5 
And as an Infant cannot prove a Will, fo be 
cannot make one. | 


Intention, See Expoſition of Wills. 


HE Intention of the Teſtator is call'd by ſome 

Men the Pole: tar, to guide the Judges in the 
Expoſition of Wills; and where that is doubtful, 
it ought to be interpreted by the Law of Nature, 
rather than by any Municipal-Law; for thoſe ate 
Laws which govern particular People and Nat! 
ons, but the Law of Nature is inherent in all 


Mankind , therefore it muſt be preſumed, that the 


Intention of the Teſtator was governed by that 
Law, and not by any other Law whatſoever. 


And 


ful, 
ure, 
are 
ati 
all 
the 
that 


And 


muſt conſiſt with the Law, and muſt be collected 
ut of the Words of the Will. | 


Intention. 

And tho by our Law his Intention is more con- 
-Jered than his Words, yet the Words muſt be ac- 
ommodated to his Intention, and that Intention 


In all other Conveyances the Law requires a 
ande to paſs Eſtates z but in Wills the Intention of 
he Teſtator is ſufficient, either to limit the Eſtate, 
r to deſcribe the Perſon who ſhall have it. 

And therefore, if by a Grant or Feoffment an 
Eſtate is given to one in perpetuum, the Grantee 
bath but an Eſtate for Life; but if by Will, *tis an 
tate in Fee. So if the Teſtaror deviſed his 
ands to another to ſell and diſpoſe at his Pleaſure, 
his is a Fee-Simple. becauſe by theſe his Intent doth 
wpear, that he thall have ſuch an Eſtate. | 
And as the Intention of the Teſtator is ſufficient 
o make an Eſtate in Fee without apt Words; ſo it 
5alſo ſufficient to deſcribe the Pf, who ſhall 
ake by the Deviſe, altho he is not formally 
amed, as he ought to be in Grants. 


he laſt Huſband deviſed Lands to the Woman for 

ite, Remainder to the next of Kin of the Woman ; 
ſdjudged, that the youngeſt Son ſhall have the 
nds ; for it being uncertain which ſhall have 

, becauſe they are both equally of Kin to the 
Noman, therefore it ſhall be conſtrued, that the 
ntention of the Teſtator was, that his own Son 
nould have it. | 

A Deviſe of Land to the Church of St. Andrew 
Holborn, the Parſon of that Church ſhall have 
, for the Church is incapable to take it; and 
frefore it ſhall be preſumed, that the Teſtator 
tended it for the Parſon. ne 

do a Deviſe of a Term of Years to a Man and 2 And. 
' Heirs, he ſhall have the whole Term; for tho 

c cannot take it by the Words of the Will, accor- 


ding 


A Woman had Iſſue two Sons by two Huſbands, Dyer 333. 


179. 


3 ; 1 Intention” © 
ding to the legal Conſtruction thereof; yet ſive 
E 


it agrees with his Intent, that the Deviſee ſhould 
have what Eſtate he had in the Term, it ſnall go 

to him, =, . 

Lingen'- So where a Man deviſed that his Feoffees and 
Cafe, Dyer their Heirs ſhould ſtand ſeized to the Uſe of Jay 
TE. 8. his Daughter, and the Heirs of her Body, which 
Jane was a Baſtard; yet this was held a good De. 
| viſe by the Intention of the Teſtator. 

Moor 10. Tis true, this was doubted Anno 4 Ed. 6. when 
the Deviſe was of his Goods to his Children, and 
one of them was a Baſtard; but it was held clear 
ly, if the Mother of a Baſtard had made ſuch 4 
Will, it had been good, becauſe tis plain that the 

Loegatee was her Child. 
Buffeili A Deviſee that A. and B. his Feoffees ſhall ſtand 
verſus ſeiſed to and for John Collins, for Life, Remainder 
Byboro, over, when in Truth he had no Feoffees; yet thi 
Reported 18 a good Deviſe to him, by Reaſon of the lnter 
by Rolls tion of the Teſtator, which is apparent that Joh 
bytheName Collins ſhould have it. . 

— * Grant of a Mannor to Huſband and Wife, and 
ſus Knas- to the Heirs of the Huſband, who by Will deviled 
borough, a Rent-Charge of 41. ont of the ſaid Mannor 
x Roll. with a Clauſe of Diſtreſs, for the Livelihood ol 
ee Child's Part of the Deviſee, to be paid yearly; tit 
311. Hob. Huſband died, and about 19 Years the Wife del, 
32. 1 and then the Deviſee diſtrein d for all the Arrears 
Lutw. 735 of Rent incurr d after the Death of the Huſband 
and before the Death of the Wife, and in Repls 
vin avow'd for the ſame, and adjudg'd good, be 
_ cauſe the Deviſe of the Rent being for bis Liu: 
| libood and Child's Part: Theſe Words imply 4 pee 
* Rearfby ſent Advancement of him, and the ſubſequent 
verſus Words to be paid yearly ſhew, that the Teſtatot i 
2 tended it as ſuch. . 
omes. The Huſband deviſed Lands to his Wit ft 
Life, Remaigder to, R. and the Heirs Aid 


— r SS oo. SCC 


Inventory. 


lis Body; and if he die without Heirs of bis Body 


2 | 
jthout ſaying Males) Remainder over to another 

. * ; adn. that the Condition did not al- 
ter the firſt Eſtate-Tail, becauſe the Intention of M. 

che Teftator did plainly appear. Dy 

11! Intereſt. gee Authority. See Tit. Legacy. 

ch . pH ; 

0 | Inventory. E 

ere HIS is a true Deſcription of the Goods and 

and Chattels of the Deceas'd, and of the Values 

ar thereof, to be appraiſed by two indifferent Per- 


ſons; and it is made for the Benefit of the Credi- 
the WW tors and Legatees, that the Executor ſhould not 
conceal any Thing. VDV 
and Now the Reaſon why the Goods are to be va- 
der WY 1ued, is, becauſe if undervalued, the Creditors may 
th take them as appraiſed ; if overvalued, it ſhall not 
ten. prejudice the Executor; therefore the Value to 
on WY which they are appraiſed is not concluding, but 
| the true Value as found by a Jury. . 
and The Manner of making it is in Writing inden. 
vill ted, whereof one Part ſhall be exhibited to the Spi- 
nnor, WY ritual-Court by the Executor on Oath, and the 
( der Part is to remain with bim. 
the By the Civil-Law the Heir was obliged to ſa. 
diele tisfy all the Debts of the Teſtator, by Reaſon 
reear iy whereof it ſometimes happened that the Inheri- 
tance was prejudicial to him, for he might pay 
more than it was worth; therefore Juſlinian or. 
dained, That if the Heir would exhibit a true In- 
ventory of all the Goods and Chattels of the De- 
ceaſed, he ſhould be no farther chargeable than to 
the Value of the Inventory; and ſo much Strict- 
neſs was requir d by that Law in making an Inven- 
tory, that if the Heir neglected it for a Year or 
woe, he was obliged to pay all the Legacies, tho 
Una be had not ſufficient of the Teſtator's Eſtate to do 


| 


„ _ 
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| 
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= 
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Inventory: 


it; this ſeems very unreaſonable, and therefa | 


"tis not _allow'd by our Law. 
By the Civil Law likewiſe, an Executor wy 
uniſhable, if he intermeddled with the Goods be 


ore he had exhibited an Inventory, or for diſpo 


ſing them to any one, other than ſuch which Jer 


vando ſervari non poſſunt, this is only as a Cauti 
for the Executor to make an Inventory; for if he 
made none, and yet poſſeſſed himſelf of the 


Goods, it might prove 1njurious to him, becauſe 


he might be compelled to diſcharge the Debts and 
Legacies out of his own Eſtate, if the Teſtatur: 
Goods and Chattels were not ſufficient to do it; 
for it ſhall be preſumed againſt him that they 


| were ſufficient. 
21 H. 8. 


cap. 5. 


Boon: 
Caſe, 


By our Law, viz, by the Statute 21 H. 8. can. 
Executor or Adminiſtrator is to call to his Af. 
ſiſtance, either two Creditors, or two of the nen 
of Kin, or two Neighbours or Friends of the Decea 
fed, and in their Preſence to cauſe a true Inver 
tory to be made of the Goods and Chattels, Ware, 
and Merchandize, as well Moveable as not Move 


able, and ſhall deliver the ſame on Oath unto 


- 


the Ordinary indented ; of which one Part ſhall 
remain with him, and the other Part with the 
ſaid Executor or Adminiſtrator. 75 
The Intention of this Statute was for the Be 
nefit of the Creditors and Legatees — _ 
By the Civil Law it was to be exhibited with 
in three Months after the Death of the Teſtator; 
but if tis done afterwards tis good, but the Or 
dinary may diſpence with the Time of bringing 
it in; and fo he may, whether tis brought in 0 
not, as appears in the following Caſe. _ 
. Thomas Boon, a Merchant in Exeter, being pol 
ſeſled of a perſonal Eſtate, to the Value of 100,00 


___ 479 which lay in ſeveral Places; and upon ſeveral de 


curities, deviſed ſome conſiderable Portions to li 
1 | 1 Daugzhtem, 


„ > oo ry ic a. a. 


928 


Inventory. 


2000 l. and no more, to be paid at three Pay- 


| ments, and made Fobn, his eldeſt Son, Executor, 


who proved the Will, and made Oath to bring in 


the Inventory as uſual; and not doing it at the 


Time appointed by the Judge of the Prerogative, 
he wy or by his Brother Chriffopher for that 
Purpote, and the Will being proved per Teſfes, the 
julge did not think the Inventory neceſſary to be 
exhibited, becauſe there were two Payments al- 
ready made to him, and his Brother offered to pay 
the Reſidue; thereupon Chriftopher appealed to 
the Delegates, who gave Sentence that there 
was no Occaſion for an Inventory; then he 
brought a Commiſſion of Review, and alledged, 
That there might be another Will, wherein Chri- 
fopher might be Executor, and therefore an Þrven- 
tory muſt be neceſſary, otherwiſe he muſt loſe his 
Eſtate: Beſides, there may be Specialties taken in 
his Name, and no Truft declared, and that the pre- 
ſent Executor might die Inteſtate; and if ſo, the 
Adminiſtrator de Bonis non, &c. will belong to 
Chriflopher. And laſtly, That the Statute requires 
him to exhibit an Inventory, and he is ſworn to 
do 1t, but the Sentence was confirmed, for none of 
thoſe Objections ſhall be preſumed. And as for 
the Statute, it was made for the Benefit of the Ce- 
ditors and Legatees, and here they were all paid, 
or the Money was tender'd to be paid, and no 


Creditors complaining ; and ſince this Eſtate con- 


ſited moſt in Specialties, it might be prejudicial 
to the Debtors to have their Debts diſcover d, eſpe- 
cally where it was not neceſſary to make ſuch a 

ſcover x. 8 5 « 

Laſtly, As to Things which are to be put in 
the Inventory, it has been already ſaid, That all 
the perſonal Eſtate of what Nature or Quality ſo- 


erer it be, but the Goods to which the Huſband is 
| entitled 


Pavphters, but left Ie ſecond gon chri ſopber 


. 
* 
61 
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Jointenants by Deviſe. 
entitled as Adminiſtrator to his Wife, are not to 
be put in the Inventory after her Death; but 
Things which are in Action muſt be put in. Dal 
An Adminiſtratrix exhibited an Inventory, in WW" 
which ſhe put ſome Goods which the Inteſtate had 
given to a younger Child, and which were at. 
. ally in his Poſſeſſion; and this Deed of Gift the AF" 
24 5 2% pleaded in the Spiritual Court, and the Plea be AP" 
ſus James. ing rejected there, a Prohibition was granted. 
= *  Foint-Executors : See Co Executors. 


Jointenants by Deviſe. | an 


AE thoſe who have an Eſtate 7ointly by one 
1 one and the ſame Title and they differ from 
= Tenants in common and Coparceners ; for in Caſe of 
bt Jointenancy the Survivor hath the whole, which 
the other hath not. | | 
Owen 65. As if a Man had only two Daughters, and der. “ 
Cro. Eliz. ſed his Lands to them and their Heirs, this makes 
s. them Jointenants, becauſe tis a different Eſtate 
741. Dyer than what the Law would have given them with 
2350. cout the Will; for in ſuch Caſe they would have 
been Coparceners, but by the Will they are Ju WI” 
Tenants, | | | „ 

The Father had three Meſſuages, and having 
one Son and two Daughters, he deviſed the three 
Meſſuages to his Wife for Life, Remainder of on 

of the Meſſuages to his Son and his Heirs, Re. 
mainder of another to his eldeſt Daughter and 

| her Heirs, Remainder of the other Meſſuage to 
his youngeſt Daughter and her Heirs; then he 
deviſed, that if any of his three Children ſhould 
die without Iſſue of his or her Body, then the 
other ſurviving ſhall have totam illam partem, 
tween them to be equally divided. The Teſtata 
died, his Wife died, one of the Daughters died, 


but ſhe left Iſſue ; then the Son died without 10 
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Jointenants by Deviſes 357 
ten the ſurviving Siſter enter d in the Meſſuage, 
1viſed to her Brother, and died, and her Hus- 
and held in as Tenant by the Courteſy ; the 
Dueſtion was, If the ſurviving Siſter ſhall have 
de whole Part deviſed to her Brother, or whe- 
her the Iſſue of the other Siſter ſhall be Copar- 
mer with her? Adjudged, that the Words totam 
Fam partem go to the Houſe, and not to the Eſtate; 
ind if both the Daughters had ſurvived their Bro- 
her, they ſhould have been Coparceners, not by the 
ill, but by Deſcent; and the Deviſe being of the pn 
me Effect, then as to that Matter tis void, and verſus 
he Common-Law ſhall take Place; and if fo, Cooks, 
hen the = of * * _ firſt died, and the: . 
rviving Siſter, ſhall be Coparceners; adjudged p72... 
zainſt the Huſband. : N FR i wy 
A Deviſe to A. in Fee, and in the fame ceo. Eliz. 
ill a Deviſe to B. in Fee, this makes them Foin- 9. 3 Leon. 
enants, | | Ak. 

Deviſe to his two Sons jointly and ſeverally for Morgan's 
heir Lives; this is a Jointenancy, and not a Te- Cg 
jancy in Common, notwithſtanding the Word Veh. 32. 
wg becauſe tis coupled with the Word 
unt). n | 

A Deviſe of ſeveral Parts of his Lands to his Hamble- 
ons in Tail, and if any die without Iſſue Mail, den ver/ms 
hat the din vĩvor of each to be the others Heir, but doth 2 
at ſay by equal Portions; this makes them Join- in 1 pe 
eum, for by tranſpoſing the Words the Senſe 194 ,n 
ill be plain, viz that each Survivor ſhall be the 25. Cro. 
thers Heir; ſo that if the other die without Iſſue. £5253: 


to þ 2 . | Goldſ 199 
he ale, (as it happened in this Caſe) the next Bro- 1 Leon. 
old er hall not have his Part alone, but all the ſur- 166. 3. 


the ring Brothers ſhall be Fointenants. Leon. 262. 
be⸗ As to the Word equally it generally makes a Te. Lowen 
tg ng in Common; but where the Deviſe was to two ver 

ied, ah and to their Heirs, this made them Foin- N 


ants, decauſe they had equal Eſtates; but if it — 


had 


[ | would have been ſtil] Tenant in Tail, and by 


—_— very Conditon of this Will, viz. that it ſhouli 


Fointenancy by Deviſe. 

had been equally to be divided, they would hau 
: been Tenants iu Common. , 

Dickens Tis true, three Years before the laſt Caſe, they 
__ was a contrary Judgment, as reported by Juſtice iſ 1 
Gro. Eliz. Croke, viz. That a Deviſe of his Lands to hy O. 
330. Moor Children, equally to be divided between them, ma Wh 
5 —— them Forntenants : But this is not only contraryv Ne 
* the fifth Reſolution in * Ratclif s Caſe, where m bu 
Lord Coke expreſly tells us, That it makes a 1; to 
nancy in Common. But it ſeems to be miſreportel 
both by Croke and Goldsborough ; for Serjeant Mey, 
who reports the ſame Caſe, tells us, it made a J. 

5 nancy in Common. | | 
Furze ver- S0 where the Teſtator had two Daughters and 
ſus Weeks, a Son, and deviſed his Lands to his Daughten 
da, © equally to be divided between them. Adjudged, thi 
Lenthall, this Clauſe made them Tenants in Common, but then 
x Roll, theſe Words followed, viz. Habendum to the Sun: 
Abr. 90. vor of them, and to the Heirs of the Body of ſuch dy. 
Stiles 211. ivor, until each of them receive 150 1. at own 
tire Payment, upon Condition that upon Payment 
of the Money, the Will to be void. Now this ſub 
ſequent Clauſe ſhews, That the Teſtator intendel 
they ſhould be Fointenants for Life, and that the 
Survivor ſhould have an Eſtate-Tail in the whole 
in Truſt to pay the Portion of the other, which 
might never have been paid if they had been J. 
nants in Common for Life; becauſe the Survint 


358 


* 
3 Rep. 
39. 6. 


the Death of one her Eſtate would be determinel 
before the Portion paid, which is contrary to tt 


be void upon Payment of the Portion; whid 

_ plainly ſhews, That the Teſtator did not i. 

tend her Eſtate ſhould determine till the Portio 
was paid. 

The Teſtator had Iſſue four Daughters, and 


viſed his Lands to his V ife for Life, and _ 


Tointenancy by Deviſe. 33 
Deceaſe, the ſame to be equally divided amongſt 

his Daughters or their Fleirs ,, the eldeſt Daughter 

bad at that Time Iſſue a Daughter, and whether 

ſhe ſhould have a 4th Part of the Lands was the 
Queſtion, her Mother being dead; and adjudg'd 

ſhe ſhould ; for the Word Heirs was not added of 
Neceſſity to make the Siſters take by Purchaſe, — 
but only to make the Heir of the eldeſt Daughter Hodgkins 


being in the Disjunctive. 


Actions of Accompt may be brought by one Join- 2 
tenant or Tenant in Common, his Executors or 
Aminiſtrators, againſt the other as Bailiff or Re- 
ceiver, if he receive more than his Share or Pro- 
portion, and alſo againſt the Executors or Admi- 
niſtrators of ſuch Jointenant, or Tenant in Com- 
mon. | 
Before this Statute the Fointenant had no Reme- 
ly at Common Law againſt his Companion, to re- 
over Damages for what he had taken, more than 
is Share of the Profits of the Eſtate, or for any 
oods or Chattels of which they were Forntenants, 
but the other was to do the like if he could; for 
here was a Privity in Truſt between them, which 
$ the Reaſon they muſt all join in an Action. 
tif two alone brought an Action where there Lev. 2323 
vere three, and the Defendant doth not take Ad- 
antage by pleading the Jointenancy in Abate- 
nent, but pleads the general Iſſue, they ſhall 
ecover two Parts in three. 5 | 
If one Fointenant makes a Leaſe for Years, re- lit 
Tving Rent, this is no Severance of the Jointe- & 2 Lutw. 
RNCy; for he who made the Leaſe hath a Re- 173. 
erſion expe&ant upon the Determination of the 
erm, and the other Jointenant hath the Free- 
old and Inheritance in A and ſhall * 
| the 


1 


9 


to take Part of the Land, and 'tis the ſtronger God. 363 


By the Statute 4 Anne tis enacted, That 4 Annz, 


the Reverſion alſo by Survivorſhip, but not the 
Rent. | 


Aylett Deviſe to his two Sons, and to the Heirs Males of 


the Poſſeſſion until his Sons come of Ape, and 


then they ſhall have it; and the Entry of one, 
and taking Poſſeſſion when of full Age, ſhall not 
deſtroy the Fointenancy, becauſe his Entry wa 
only to take the Profits, and not as to the Eſtate 
in Jointenancy.. en! 
Deviſe to her Son in Tail, Remainder to her 
two Daughters, and to the Heirs of their Bodies 
begotten, by equal Portions, equally to be divided 
Ratclife's amongſt them; the Son dy d without Iſſue; ad 
Caſe, judg d, That the two Daughters were Tenants n 
3 ReP- 4% Common; for theſe Words in a Will (equally to l. 
: divided) make a Tenancy in Common. | 


1 Joinder in Action by Executors. 


7 Hl. 6. 35. COME of the Year-Books tell us, That f 
8 there are three Executors, and one ſells the 
Goods, he alone ſhall have the Action, becaule 
*tis upon his own Contract; but if there is a Debt 
due to the Teſtator, they muſt all join. . 
And one Executor or Adminiſtrator may jon 
different Things in one Action, as where the 
Curtis ver- Plaintiff nam'd herſelf Adminiſtratrix, and de. 
1 clar d upon an Indebitatus Aſſumpſit to herſelt, aul 
ev. rto. farther declar'd upon an Inſimul computaſſet to het 

as Adminiſtratrix, and concluded with a Pro 
Dic in Cura, the Letters of Adminiſtration y 


— 


Iſſues and Profits, &c. 361 
vun Aſſumpſit pleaded, and a general Verdict and ; 
entire Damages, it was mov'd in Arreſt of Judg- 
ar that the firſt Promiſe muſt be intended 

proprio Jure, and the producing the Letters of 


* Adminiſtration, was only to warrant the ſecond 
„ Prowiſe, which mult be Jure Hritefati ; but ad- 
ll T julg'd, That both might well be join d in Decla- 
ration. Twiſden contra. 
6 The like Judgment was given four Years after- Hall verſus 


" wards, viz. Anno 30. Car. 2. that an Executor Huff. m, 
might ſue upon two Promiſes, the one made to aLev.228. 

himſelf, and the other to his Teſtator z but he 

could not be ſued with another jointly, becauſe 


— one is to be charged de Bonis Teftatoris, and the 
other de Bonis Propriis. 1 TY 

" Iſſues and Profits, Deviſ, e thereof. 

ded 


Y a Deviſe of all the Profits, the Lands in Cro. Eliz: 
N Reverſſon as well as in Poſſeſſion, do paſs. 1359. 
45 So by a Deviſe of the Iſſues and Profits, the De- parkervers -_ 
viſe hath an Intereſt in the Land, ſus plumer 
Deviſe to one for Life, Remainder to R. B. and Cre. Elis. 
his Heirs paying ſo much out of the Iſſues and 9 
Haft, the Remainder Man dies, his Son and 
fler within Age, end fo in Ward to the Queen, 
the end nothing paid in all that Time; adjudg'd, 
That ſince the Sum was to be paid out of the 
Yht Iſues and Profits of the Land, it muſt be intended 
when he ſhall receive it. 


Join See Poſtea Tit. Profits. 

the | 
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Judęgmenis by and againſt Executors. 
See Tit. plene adminiſtravit. 


Under this Title I ſhall mention, 
(A.) Fudgments by Confeſſion pleaded to Adio 
brought againſt Executors. ue 
(B.) Other Fudgments pleaded by Executors. 
(C.) Executor dying after Judgment, how, and « 
gainſt whom it ſhall be executed. | 
| (D.) Notice of Fudgment, where neceſſary. 

See Feme - (E.) Of Sci Fa' and Fi Fa' where they lie, aud 

Cover where not. 70 ” 

337 · * | 
; (A.) A Djudg'd, That if an Executor ſuffer Jude. 
Trevil A ment to go againſt him by Default, he ſhall 
. 1, not, upon executing the Writ of Inquiry, give in 
Mod. Caſes Evidence want of Aſſets, for he is eſtopped as to 
308. that; he ſhould have pleaded plene adminiſtravit,or 
ſpecially what Aſſets he had. ; 

Green If an Action of Debt is brought againf at 
verſws Executor, he may plead, that pending that Suit 
12. R. B. brought another Action againſt him for 
100 l. pro vero & juſto Debito owing by the Teſts 
tor, and that he had confeſſed the Action, and had 
not Aﬀets ultra to ſatisfy that Judgment. The 
Plaintiff may reply proteſtando, that it was nota 
true Debt, and pro plito, he may ſay, that the 
Judgment was confels'd by Covin to defeat him 
of his Action; but ſuch Replication is not good, 
beczuſe the Plaintiff ought to anſwer that Part 
of the Plea that it was a true Debt, which was 
expreſly alledg'd by the Defendant in his Plea; 


Robinſ *. k | 
fs and if that is true, the Judgment could not be 


verſus 


© Corbett, confeſs d by Covin : But the latter Caſes are, that 


zLuc. 652. the Defendant need not alledge that the gon 


| Judgment by Confeſſion. 
was made, or the Judgment obtain'd pro vero & 
ufo Debito, for that ſhall be preſum'd. 

An Action was brought againſt the Adminiſtrator 
upon a Promiſe of the Inteſtate, who pleaded in 
Bar a Judgment obtain'd againſt him, for a Debt 
on Simple Contract, ultra quod, he had not Aſſets, 
and did not aver, that the judgment was pro vero 


3 
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Palmer 
verſus 
Lawſon, . 
1 Sid. 332. 
ILev. zoo. 


& juſto Debito; adjudg'd, That was not a neceila- 
ry Part of the Bar, but it ought to be alledg'd in 
the Replication, if the Plaintiff will take any 
Advantage of jt. | 
Adjudg d, That where an Action is brought 
zoainſt Executors for a juſt Debt, and they ap- 
pear; in ſuch Caſe the Plaintiff may move the 
Court, that they may plead the ſame Term, if 
he fears they will 1 a Judgment to another, to 


the Courſe of the Court, he might imparle to the 


text Term. | ny 1 | 
Debt againft an Executor for 1col. brought in Moor 192. 


the Common Pleas, and another Action was brought 
Main bim for 1001. in the King's Bench; he con- 
eſsd judgment in the laſt Action, which he 
pleaded in Bar to the firſt, and that plene admini- 
fit all but the ſaid 1001, It was the Opinion 
A ſome Judges, that this was a good Plea, be- 
auſe he is bound by Law to ſatisfy the firſt Judg- · 
nent ; but the better Opinion at that Time was 


ot 2 but t 
the tberwiſe, viz. That he ought to plead to the 
im ond Action, that there is another depending 
ood, eainſt him, and that if he confeſs the ſecond, 
Part s a Devaſtavit ; for by the firſt Proceſs the Goods 


But ſince, it hath been otherwiſe adjudg d, viz. 3 
hat lat if two Perſons bring ſeveral Actions againſt _ 679. 


re ſo attach'd in his Hands, that he ought to 
nſwer that Action. 


Executor, he may confeſs the Action, and give 
udpment to him who brought the laſt Action. 
| B b 3 „ mm 


defeat the Plaintiff of his juſt Debt; whereas, by rBulft.c23 


8 verſis 


364 Judgments pleaded 
and ſo pleaſure his Friend, if it is done without 

Fraud. | e Te OL 
6.) So where Debt was brought upon a Bond againf 
Brown an Executor, who pleaded that R. B. had a Judgment 
"1 iP againſt him for ſo much, ultra quod, he had not 
xSid. 230. Aſſets, which Judgment was in Force. And 
upon Demurrer the Plea was held good, tho the 
Defendant did not ſet forth for or upon what the 

Judgment was obtain'd ; for if it had been u 
Simple Contract without Notice of the Bond, it hat 

been good. . | 

Edgcomb Indebitatus Aſſumpſit was brought againſt an Al. 
* miniſtrator upon a Simple Contract of the Inteſtate 
2028329 The Defendant pleaded Payment of ſeveral Debts 
in Bills and Bonds, and that he was likewiſe in- 
debted by Recognizance ſtill unpaid. and alſo to 
Allington in 2670 l. who after the Plaintiff's Wit 
brought an Action of Debt in the Lord Mayo; 
Court, againſt the now Defendant, on the Promiſe 
of the Inteſtate, taliterque proceſſum fuit, that he 
had Judgment, and that the Defendant paid the 
Money in Satisfaction of that Judgment; then 
he pleaded ſeveral Judgments in Actions of Debt 
without Specialities, and all paid except one of 
70col. to Cornwallis; then he pleaded plene Adm: 
niſtravit, all the Goods of the Inteſtate, and that 
he never had any of his Goods præterquam, to the 
Value of the ſeveral Sums by him paid, in dF 
charge of the Judgments, Bonds, and Bills, and 
beſides, other Goods to the Value of 10s. which 
are charg'd to Cormwallis's Judgment. And upo 
Demurrer my Lord Faughan held this is 2 good 
Plea to the Action; for tho' the Adminiſtratur 
might have demurr'd to Allington's Action, and 
demanded judgment of the Writ which he hal 
Power to do, becauſe he is not chargeable at Con 
mon Law in an Action of Debt on a Simple Cor- 
tract of the Teſtator, yet he had an equal Power 


by Executors. 363 
not to abate the Writ z and therefore may lawful- 
ly confeſs the Action, and give Way to the Judg- 
nent if there 18 no Fraud, although he hath No- 
tice of a former Action depending. SE. | 

is true, this was formerly made a Queſtion, Moor 173; 
a5 before mention d; but ſince that Time the Law 
is ſettled, piz. that a N confeſs d in the 
laſt Action, may be pleaded in Bar to the firſt, 
and that it is a Devaſtavit to pay a Debt upon a 
Bond before ſuch a Judgment, unleſs there are 
aſſets to pay both; neither ſhall ſuch a Judgment 
be ever arreſted on a Motion, or revers'd by a 
Writ of Error meerly for that Cauſe. 

Debt againſt an Adminiſtrator, who pleaded, 
that a Judgment was had againſt him in London 
in an Action of Debt, and that he had no Aſſets 
prater to ſatisfy that Judgment. The Plaintiff 
reply'd, and confeſs'd that ſuch Judgment was had 
againſt the Defendant; but that before this Action Hampton 
brought, the Plaintiff in that Action had acknow- vert Bar- 
ledg'd Satisfaction on Record; and upon Demurrer 2 
to this Replication the Plaintiff had Judgment, Cr. Eliz: 
becauſe Satisfaction being acknowledg d, the Defen- 726. 
dant cannot plead that he had not Aſſets prater to 
ſatisfy that Judgment, becauſe the Judgment was „ i. 
already ſatisfy d. | 5a 9 5 

Debt againſt an Executor, who pleaded a Statute Sherfield, 
enter d into by the Teſtator for 20001. and doth 2Cro. 102. 
not ſay it was pro vero & juſto Debito; and PMs 
upon Demurrer, this was held an ill Plea, be- Echardy 
cauſe it might be for performing of Covenants; 2 Cro. 8. 
and if ſuch Covenants are not broken, tis no Wodell 
Bar, | e 

Debt againſt an Executor who pleaded + three — 

dements, prout patet per recordum, and that he See ante. 
had not Aſſets to ſatisfy thoſe Judgments; and 363. 
upon Demurrer the Plea was held ill; for he doth 2 
2 ſay » prout patet - ſeperalia recorda, neither 1rercer, 


4 did 2010. 625. 


Judgments pleaded 
did he ſhew how much he had in his Hands to 
ſatisty the Judgments, nor that they were pro be. 
| ris & juſtis Debitis. | 3 
| Tarner's Debt againſt an Adminiſtrator, who pleaded f. r 
Ceſe, 3 veral Judgments amounting to 5141. recoverd a1 
* 54.2; aga'vft him, and that he had not Goods of the 
uncertain, Inteſtate in manibus ſuis adminiſtrand preterqum 
Ve -very Bona & Catalla que non attingunt de Valentin 
Iſs Sem prad 5141. verſus ipſum in forma pred” recipert. 
non in. The Plaintift reply d, That one was had by Cs 
git to pay vin, and that the other Judgment Creditor hal 
it. and /d accepted a t Compoſition in Part of his Debt, 
1 be _ and that the Defendant delay'd to take a Releaſe 
1. Of him; adjudg'd for the Plaintiff, for nothing 
ere ſhall be accounted adminiſter'd but what wa 
actually paid by the Compoſition, and that the 
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gen. Couvertivg any Part to his Uſe, and the neglec * 
Jones: ing to take a Releaſe, is againſt his Duty s on 


S. P Execut r. | | 
| So where Debt was brought againſt an Execiti, 
Meriell who pleaded ſeveral Judgments amounting fere 
1 rally to ſo much, and that he had fully adm. 
3 niſter'd, and had no Goods of the Teſtator, ten 
x Roll. pore Mortis ſug in Manibus ſuis admiviſtrand ni 
Abr. 922. bahuit die impetrationis brevis originalis pi ad nec wt 
. quam poſted prater quam Bona & Catalla ad Valentim 
we 77 of the ſeveral Judgments ; and afterwards he ſays 
preterquam Bona & Catalla que non ſuſicientia ſnt 
ad ſatisfaciend the ſeveral Judgments, which 151 
meer Contradiction : Beſides, this laſt Part of the 
Plea is uncertain ; for he ought to plead, py 
quam Bona & Catalla ad Valentiam of the everal 


Judgments, and ſo confeſs that he had ſufficient 
to latisfy them; or if he had not enough, then 
he onght to ſay, prater quam Bona & Catalia 

Vulentiam of à certain Sum, and non ultra id 
eiſdem Debitis obligat onerabilia exiſtunt. 


a0 
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to And ſo it is in Vaughan, preterquam Bona & Ca. Vaugh, © 
+ WY calls ſuſſtiontia, to ſatisfy the Judgments and Sta- 193+ 

tutes, and aver they are not ſatisfy d, and that 
. WE thc Goods are chargeable with the ſaid Judgments, 
1 nd then the Plaintiff muſt reply, That he hath 
he (Aſſets ultra to ſatisfy the ſame. os 

Debt againſt an Executor, who pleaded ſeveral _ 
ſudgments, &c. The Plaintiff reply'd to every *Mod. 33. 
one of them obtent per fraudem, and this is the 
beſt Courſe ; for if he reply, That ſeperalia Fudicia 
were obtain d by Fraud, if one is found to he a 
true Debt, it will be againſt him. | 
Debt againſt an Adminiſtrator, who pleaded two Charnack 

Recognizances acknowledgd by the Inteſtate Y/is 
which were not fatisfy'd, and that he had not —_— ay 
Goods or Chattels of the Inteſtate preterquam Bo- 118, 153. 
1a H Catalla, which did amount to what was due 
on the ſaid Recognizances; adjudg'd, this was 
not a good Plea; for he ought to have pleaded 
tn, hat he had not Goods praterquam Bona, to ſatisfy. 
ve- the two Recognizances, or no Goods beyond ſuch 
mi. WY a Value, which did not amount to the Sums due 
en: on the Statutes. 1 „„ | 
nc So where Debt was brought again an Executor Davage 
1. bor 1001. he pleaded, that R. B had recover'd . 
im 19 of him for Rent, ultra quod, he had not 281d. 10. 
avs, BY Aſſets; and upon Demurrer this was held an ill 1Lev. i 32. 
ſunt e Plea; for he ought to have pleaded, that R. B. 
1s 2 bad recover d 191. of him for Rent, and that he 
the bad not Aſſets, but to ſo much, and ſhew the Sum 
oter- certain to ſatisfy the Debt of 191. ultra quod he 
eri had not Aſſets. But Levintz tells us, this is but 
ent Wi Form, and had been good upon a general Demur- 
hen rer; but this was a ſpecial Demurrer, and there- 
„bre it was held ill. 3 85 
qus So Aſſumpſit againſt an Executor upon the Promiſe J-Meries 

ck his Teſtator, he pleaded a Recognizance, and weft Dee, 
And ſeveral Judgments, and Payment of them, and lav. abu. 


that 


another, and fo to the reſt £7 de hoc ponit ſe ſipa 
ſatisfy d and kept on Foo 


many Things in Iſſue, when one would have 


| Warcup 
vers 

Simonds, 
Cart. 221, 


x Lutw. 
241. 


that he had no Goods praterquam Bona & Cual 
ad walentiam of the ſeveral Sums paid 115 = 


beſt Courſe to traverſe all, becauſe he might be 


Vaugban held to be a Negative pregnant. * men 
ot 


Fudoments pleaded 


Judgments, & preterquam Bona to the Value d 
51. que onerat exiſtunt, and are not ſufficient ts Me 
fatisfy the Recognizance. The Plaintiff reply, 
Proteftando, that the Judgments were had by 
Fraud and Covin, and pro placito that the Defen. ot 
dant did not pay the Money on a Judgment to 
one of them, nor the Money on a Judgment t 


patriam, and as to the 3 that it ws 

t by Fraud. And upon 
Demurrer to the Replication it was objected, Mut 
That it was double and manifold, putting to 


ſerv'd; but adjudg'd, That the Replication wa 
good, for the Plaintiff had his Election to tn. 
verſe all or any of the Judgments; and it was hi 


miſtaken in one. 


Debt againſt an Executor who pleaded ſevenl 


Judgments, and that he had not Aſſets ultra, C. Wit: 


The Plaintiff reply'd, That they were kept ol 
Foot by Fraud. The Defendant rejoin'd, That gr 
he did not keep them on Foot by Fraud. And ſo t! 
upon Demurrer to this Rejoinder it was held il, 
becauſe he did not ſay, that he did not keep them i 
or any of them on Foot by Frand, which my Lad 


where Infancy was pleaded to an Aſſumpſi | 
Wares ſold and deliverd, the Plaintiff reply 4, e. 
it was for Neceſſaries; and the Defendant rejoind, ial! 
that the Goods deliver'd were not for Neceſſaris: 
Upon Demurrer to this Rejoinder, the like Er Ned (+ 


ception was taken, viz. that the Goods or any ot. 
| thereof were not for Neceſſaries, yet the Excey ie m 


tion was diſallow ; for if any Part of it q 


y Executor. 
elle, it ought tobe her fen the other 
hide. | 


Teſtator. The Defendant pleaded two Judgments 


brain d againſt his Teſtator and ſet them forth, 
yd that he had not Aſſets ultra 46s. to —_ | 
en. Moth the aid Judgments. The Plaintiff reply'd, 


lication becauſe it was complicated, and no 
liſtinct Iſſue could be taken; for the Plaintiff had 


hey were kept on Foot by Fraud; yet it was ad- 
de'd well enough. = 


ecopnizance not ſatisfy d, and a Judgment in 
bt for 5000 l. on a Note payable with Intere 

m Demand, and that the ſame being not ſatisfy'd 
ill ſuch a Day, the "Intereſt amounted to 700 l. and 
0 Judgment againſt him for the Principal and 


ut both the Judgments together, by alledging 


$65 


Debt againſt an Executor upon a Bond of the Maſon 


verſus 


Stracton, 


2 Mod. 36. 


hat ſo much was paid on one Judgment; and ſo - 
uch on another, and that they were kept on 
oot by Fraud: And upon Demurrer to this Re- 


Debt againſt an Adminiſtrator, who leaded a Seaman 
verſus Dee, 


2 Lev. 39. 


G. ere, mentioning the certain Sum, and that he 
ad not Aſſets ultra 401. chargeable to this Re- 
bat opnizance and Judgment. And upon Demurrer 
\nd o this Plea the Plaintiff had Judgment, becauſe 
ill, e pleading the Judgment for Intereft is a Deva- 
em nit, for the Defendant ought not to have ſuf- 
rd fo much Intereſt to be in Arrear, and ſo Judg- 
ugh nent was againſt him upon that Point; beſides, 
are ought to have pleaded a defect of Aſſets before 
1e Intereff incurr d, and that being not pleaded, 


Mall never be intended. 


ot Aſſets. The Plaintiff reply'd, That placitum 
f minus ſuficiend*, &c. for that Satisfaction was 
acknowledg d upon one of the Judgments, and 


Debt upon Bond againſt an Executor who plead-'Hancook 


ed ſeveral Judgments in Bar, ultra quod he had NG 


181d. 429. 


that the other were kept on Foot by Fraud, & 


= Judgments pleaded. 
boc parat eſt verificare, but doth not ſay . 
dum. And upon Demurrer to this 7 — 
was held good, for hoc parat eft verificare, ſhall 
be taken reſpectively to the ſeveral Judgment, 
and that the Word Placitum takes in all; for al 
the Judgments make but one Plea in Bar. 
Knighton Debt upon Bond againſt an Executor, who plead: 
 verſm ed a judgment K himſelf as Executor upon 
2 another Bond of the Teſtator, but did not con- 
3 ev.. clude his Plea (as he ought) prout patet per recur 
dum, and pleaded other Judgments well enough; 
and that plene adminiſtravit omnia Bona Teſatni 
ater 10s. which was charged with the (aid 
udgments, and not ſufficient to ſatisfy them, 
The Plaintiff reply'd Proteffando, that the Jus. 
ments were obtain'd by Fraud, pro placito he ſaid, 
that at the Time of the Writ brought, there ws 
not more than 1001. owing on all the Judgments 
and that the Defendant had at that Time Aſet 
ſufficient to pay all the Judgments, and the Debts 
due to the Plaintiff, and that he ſuffer d the ſudg 
ments to remain in Force by Fraud. And upon 
a general Demurrer it was adjudg'd, That tlis 
Replication was good as to the general Way dt 
pleading Aſſets ſufficient to ſatisfy all, but be 
cauſe the Plaintiff had not laid any Place where 
the Defendant had Aſſets, this was held incurs 
ble; and though the Plea was ill, by not con- 
cluding as to the firſt Judgment prout patet per rr 
cordum, yet ſince the Plaintiff 1 had not taken 
Advantage of it, but paſſed it over by his Rep 
cation, and had ſet forth other Matter to be tryd, 
viz. Aſſets at the Time of the Writ, that Fault 
was cur d. | | 
As to Replications in general, tis to be ob 
ſerv'd, that where an Executor pleads a Judgment, 
it muſt appear by the Replication, that ſome 
Aſſets remain in his Hands after all is ſatisfy : l 
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Er until that appears, the Defendant hath done 
the Plaintiff no Injury; as if an Action of Debt 
;; brought againſt an Executor, and he pleads a 
ode ment had againſt him for 200 l. and Execution 
iu d, and another Judgment of 100 l. and tra- 
versd that he had not Aſſets but to ſatisfy the 
Execution for 2001. this was adjudg d a good Plea, 
and that the Plaintiff muſt reply that he had 
aſſets in his Hands, ultra the 2001. and ultra the 
col. for before that is ſatisfy'd the Plaintiff could 
ot be entitled to his Debt. - LN 
And therefore, if any Part of ſuch Plea is not Vangh. 


me, yet that can be no Reaſon why the Plain- 794 


if mould have Judgment 3 for, as my Lord 
mn. aghan calls it, tis a ſpungy Reaſon to ſay that 
1 he Plea is entire, and that if any Part of it is 
ld, 


Iſe, the Plaintiff muſt have Judgment; for if 


be falſeneſs is not material, nor any wiſe hurt- 
as, al to the Plaintiff, or beneficial to the Defendant, 

ty by ſhould the Plaintiff have what he ought not 
bs WW have, or the Defendant pay what is not his due. 
0s fer Inſtance, ſuppoſe the Defendant pleads 
"0 era! Judgments obtain'd againſt his Teſtator 


nd himſelf, and that they were marry'd at the 


ine of ſuch Judgments obtain d, which in 

be. ruth was not ſo, Should this Falſity cauſe the 

zee leintiff to recover? Certainly it would not. 

ur Debt againſt one as Adminiſtrator to R. B. he Smalpeice 


leaded a Judgment obtain'd againſt him as Exe. verſiut 


tor to R. B. and this was held good; and ſo it * 


5 as many Years afterwards in a like Caſe, viz. 646, 

1 bt againſt two * Executors, who pleaded a Judg- * Parker 

Uo ent had againſt one of them as Adminiſtrator Bom 1 
7 


Id upon Demurrer it was inſiſted, that they | 
aht to have abated the Action, upon which the 
ment was had by their Plea, viz. That he 
s Executor and not Adminiſtrator ; beſides, that 
won was brought againſt one alone, when it 
| | ought 


ev. 261. 


#5 Raim-15 3. ut Harvey jointly, and that the ſaid Harvey wy 


372 Judgment, Executor 
ought to be againſt both; but adjudg d, That th 
Plea was good as to the firſt Objection, upon the iſ 
Authority of Smalpeice's Caſe before mention, 
for though the Action was not well brought, ye 
the Defendant was not oblig'd to plead in Abate 
ment, and put himſelf to greater Charge, ee 
_ ſince the Judgment was obtain d for a tue 
£ | fu 

Harvey Debt againſt an Executrix, who pleaded a ud 
__ y, ment obtain'd againſt the Teſtator, and one Hy 
ſtill alive, and that ſhe had not Aſſets beyom P* 
that Judgment to ſatisfy the Debt; and uu MF" 
Demurrer to this Plea, the Executrix hal 
Judgment, becauſe the Charge ſurvives, and fe 

is not liable. 8 
Ordway — 8 againſt the Inteſtate, and a & Iu 
verſw againſt his Adminiſtrator, who plead plene ain. 
— niſtravit; and upon a Demurrer, (but it doth of 
> -** appear whether a General or Special Demurrer) if 


: «ig was adjudg'd no good Plea to a Charge upon oi.” 
— Judgment; for it ſuppoſeth the Goods came to miſe” © 


Wrenham, Hands, which he adminiſter'd, and that he mig, 
Moor 158. do by Payment of Debts of inferior Nature ton 
x Brownl. Judgments. 
I Perchee . But 1 Anno 23 Car. my Lord Rolls was of av 10 
verſus ther Opinion, and ſo was my Lord Anderſon i | 
Woolſton, the Caſe of Ordway, for he ſaid, there is not 0 
Allen 47. Priority of Debts on Record, unleſs in the Cal 
| of the Queen. : 11 
| Newton And Trin. 6 Vilbi, Holt, Chief Juſtice, ht | 
perſu the Plea to be good on a general Demurrer, at 
44504. 206 that the beſt pleading was to ſhew, that no Good 
* h 
x8alk.296, came to his Hands except ſuch ; and then to *y 
S. C. how he adminiſtred. 
(C.) As to an Execntor's dying after Fudg" 
in ſuch Caſe, his Executor cannot ſue Execution "f 
that Judgment, for no Body can do it, but be fo 


| dying after Judgment. 37 
et to pay the Debts of the firſt Teflator, which +s5Rep.gb © 
cb an Executor is not. And this my Lord Coke Perkiyns 
geliverd for Law in T Brudenel's Caſe; but two Cu. 
rears afterwards, in the Caſe of Perkins and Clarke Cro. Elia. 
he Court doubted of it, and therefore would de. 337. 
yer no Opinion. 15 i 
But the true Reaſon is, becauſe the || Recovery ute g & 

y the firſt Executor is in auter droit, and not to wilri , 

own Uſe; for it doth not make it a proper cap. 12. 
debt to him, but it remains due to the Teſtator, | Geau- 

id to him who ſhall afterwards adminiſter ; ſo 2 de 
Dit the firſt Executor being dead, the Suit is de W. Jones 
min d, and ſhall not be reviv'd by any but by 24% 
im who comes in that Right. 17 1 Kolls88g. 
80 where an Adminiſtrator brought an Action au as 

f Debt for a Debt due to the Inteſtate, and had vel. 33 
dement, and before Execution dy'd Inteſtate, Moor 686- 
a Adminiſtrator cannot have a Sci Fac upon 2 G%. 4 
at Judgment, for want of Privity between one 
aminiſtrator and another. The Sci Fac is 

ounded on a Record ; and he who will have an 

tion upon ſuch Record, muſt make himſelf 

avy to him who is a Party to the Record, which 

e Adminiſtrator cannot do to another; for the 

t Adminiſtrator doth not claim under the Au- 

ority of the firſt, but by Virtue of a Commiſſi- 

from the Ordinary. | 
And not many Years before it was held, that Parkee>ar- 
judgment is had againſt an Executor, and a /*« Moſſe, 
Fac awarded; but before it was executed he 2 Elia. 
d Inteſtate, and Adminiſtration was commit- Noor 372. 
to the Plaintiff, who brought an Action Lon. 24% 
anſt the Defendant for taking the Goods by | 
Irtue of the Sheriff's Warrant; and it was ob- 
ved that it was illegal, becauſe the Plaintiff 
s Adminiſtrator, and the Judgment was not 
tand againſt him, and therefore a new 2 

| ceſs * 


Fey 


PB, S =. &f 0p #& » # oa. 
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Norgate, | 


verſias 
Sna pe 
Cro, Car. 


167. w, Goods of the Executor, and alſo de Bonis non, Ge 


Jones 214, 


Execution. The Defendant pleaded plene adnin- 


Harriſon 
verſus 

Bowden, 
1 Sid. 29. 


the Execution had not been actually takn_ghy* it 


againſt whom the Plaintiff, who had obtain d the 
Judgment, brought a Sci Tac as Adminiſtrator ti 


Judgment, Executor 
ceſs onght to be awarded, viz. a & Fac' to ſhey 
Cauſe why the Defendant ſhould not have Exe 
cution; but adjudg'd, That the Property of the 
Goods was bound from the Time of the Tefe of 
the Writ of Fi Fac}, and that notwithſtanding 
the Death of the Executor, the Sheriff might 
execute the Writ on the Goods in the Hands d 
his Adminiſtrator. | os 

So where Judgment was had againſt an Exectty 
upon a Bond of the Teſfator, and before Execution 
he died Inteſtate, and Adminiſtration of the 


of the Teftator was granted to the Defendant 


the firſt Teſtator, and alſo to the Executor, and 
this was to ſhew Canſe why he ſhould not hare 


fravit, the Goods of both. The Plaintiff replyd, Mr 
That he had Aſſets of the firſt Teſtator, and ov Wh 
it was found ; adjudg'd, that it was well brought 
for though where an Executor hath a Judment, and 
dieth Inteſtate, his Adminiſtrator ſhall not have 
Sci” Fac'; yet where Judgment is had againf a 
Executor, for a Debt owing by the Tefator, and 
he dies Inteſtate, ſuch Judgment may be executed 
by a Sci Fac” againſt the Adminiſtrator de Bow 
210n, Cc. of the firſt Teſtator, becauſe he ſtands 
in the Place of the Executor. Pain 
An Executor was Pla intiff and had Judgment, 
and brought an Elegit, and before the Dee o. 
was 'levy'd he died Inteſtate; the Adminifrats 

de Bonis non ſhall have the Advantage of thi 
Judgment, becauſe by taking out the Hai 
the Intereſt was veſted ; but tis otherwiſe, 


And ſo it was adjudg d many Years before, viz, Cleve 


hat an Adminiſtrator ſhall have the Benefit of a _ 


tor do proceed to Execution in his Lite-time; as 385. 


tent or Liberate upon a Statute, and die Inteſtate 

fore ſuch Writs are actually executed; but if it 

ad been executed, then the Adminiſtrator de 

ons non of the firſt Teſtator ſhall have the Be- 

elit, becauſe tis a Chattel veſted in his Right. - - 

By a late Statute tis enacted, That the Death 17 Car. 
f ether Party between the Verdict and Fudgment ſhall p. 5. 
t be alledg'd for Error, ſo as the Fudgment is enter d 

thin two Terms after the Verdict. orb Ft 


S. >» 9 ww—y oo» @* 


he Teſtator, which was try'd at the Summer an 
ſizes, and the Plaintiff had a Verdict; but 84 


Sand. 21 


2s entred by Virtue of the Statute, and a Sci 2317 25 


ot, WW was brought againſt the Executor, who 
and eaded, that the Teſtator owed him 1001, on 
ve 4 ond; and fart her pleaded, That my Lord Ar- 
n ton had obtain'd a Judgment againſt him, and 
za t he had not Aſſets ultra 401. which he re- 
-utel ind to ſatisfy himſelf, and to diſcharge that 


agment. The Queſtion was, Whether the 
agment now enter d, ſhall be made a Judginent 
ainſt the Teſtator in his Life: time by the Help 
nent WW this Statute; if ſo, tis to be paid before a Debt 
e on a Bond, and whether a Judgment upon 
run ich no Sci Fac? was ſued, ſhall be pleadable to 
ft udement on which there is a Sci Fac” ſued. 
ſtice Twiſdex was of Opinion, That the Intent 
the Act was to make the ſudgment good, and 
take; 1t was not to be avoided by alledging the 
ath of either Party for Error, and that it was 
tto extend the Jud r. itſelf any farther than 
rhe 8 11 


— 28 


© dying "after Judgment: © 375 


ludgment obtain'd by an Executor, if ſuch Exe- W. Jones 


f he take out an Elegit on the judgment, or an Cxo. Car. 


— 


2. 


After this Statute an Action was brought againſt Wheatly - 


* | 
6. 


fore the firſt Day of Mic haelmas Term the Teſta- 1 Sid. 297. 
r dyd. Afterwards in that Term Judgment Lev. vo, 


32 


the Defendant to defeat him of a juſt Debt due 


Opinion, That the Judgment ſhall relate to th 
Verdict, and that by the Help of the Statute, b 


Farrow 
Verſus 
Brooks, 1 


Mod. 188. 


Vanghan. 


Judgment is Matter of Record, yet that mi 


it was at Common Law, which is only from the 


| Judgment, Teſtator dying, Nc. 


Time of the Entry; but this would make it u. 
late to the Time of the Verdict given, and nuke 
it alſo a Judgment againſt the dead Man, as if he 
was actually living, and that it would be ſuchy 
Fidio Juris, as would be a certain Prejudice to 


a Bond, and a Debt of a fuperior Degree, to 
Debt upon Simple Contract before this Judemen 
was enter d. But my Lord Hales was of another 


made a Judgment from that Time. 

Judgment againſt the Defendant, and a Fi Fu 
de Bonis & Catallis, &c, before the Execution 
the Writ, the Defendant died Inteſtate; the Ad 
miniſtration being granted to his Wife, the Vit 
was executed upon his Goods in her Hands, a 
held good without ſting forth a Sci Fac, becault 
the Property of the Goods was bound by the J. 
of the Fi Fac”, ſo that a Sale made of them 6 
fide could not be avoided ; and fince the Inte re. 
himſelf could have no Plea to the Fi Fac, M nen 
ſhall not be taken of his Adminiſtratrix to 
her in to any Advantage to plead a &i Fi 
but this was againſt the Opinion of my ad 


of 
a 


(D.) As to Notice of Fudgments, it bath been nt 
and ſo is the Law, that an Executor is not bon 
take Notice of a Judgment againſt his Teſtator, eco! 
cauſe he is not privy to his Acts; and tho ion th 


no Alteration in the Caſe ; for an Executor un 
More bound to take Notice of a Record, than f 
Court in which tis recorded, who are nat dvr, 
to take Notice of their own Records after | 
firſt Term; and by the ſame Reaſon, an FF! 
tor ſhall not take Notice of ſuch Judgment p 


> > > ot 


— - 


Judgment, Notice thereof. | 377 


own Peril, but he ought to have Notice given; 


and this appears by the Caſes following: 

{. Debtor by Bond and alſo by Recognizance, 
judgment was had upon the Bond, and betore 
Fxecuticn the Obligor made his Wife Executrix, 
and died, then his Goods were taken in Execution 
upon the Recognizance. And afterwards, the Bond 
Creditor brought a Sci Fac” againſt the Executrix, 
to ſhew Cauſe why he ſhould not have Execution 
on the Judgment; to which ſhe pleaded the Exe- 
cation on the Recognizance; and it was held a 
good Plea, becauſe ſhe being chargeable with the 
juſt Debts of the Teſtator, and Execution being 
actually taken out for ſuch a Debt, ſhe could not 
prevent its being executed, eſpecially having o 
Netice of the Judgment on the Bond. 7 Io ; 
But about three Years afterwards, the like Caſe Belle 


append again, where the Adminiſtratrix had 5 


2 And. 57 


lepending, the Inteſtate's Goods were taken in 1 Ih 


upon a Sci Fac brought, the Defendant pleaded 
the Execution on the Recognizance, and that ſhe 


ad not alia Bona, Cc. and the Plea was held 


ood, thongh the Plaintiff had declar'd, that ſne 
dad Notice of the Judgment on the Bond: For co. Ent- 
when the Adminiſtratrix paid the Debt on the 152. 6. 
Recogn1zance, ſhe could not plead the Judgment 
n the Bond, becauſe, whilſt the Writ of Error 
ms depending, ſhe could not tell whether it 
vould he affirm'd or not. | 

(.) In ſore Caſs a Sei” Fac” lieth, and in ſome not; 
Won a Judgment againſt an Executor the Caſes where 
lth not, are as follow 


Cc 2 F. The 


tice of a [Judgment on the Bond, for ſhe brought ro. Fiz; 
A Writ of Error to reverſe it; and whilſt it was 734) 822. 
: l And. 160 
Erecution upon a Recognizance; then the Judg- 2 
ment was affirm'd on the Writ of Error; and 39, 81. 
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Ald worth 
verſus 
Peel, Cro. 
Eliz. 530. 
2 And. 55. 


— 


Davis's 
Caſe, 
Moor 245. 


" Paſtall 
verſus 


Ward o : 


Palm.443. 
Latch. 140 
De Bonis 


non, &c. of 


the firſt 
Teſtator, 


Stiles 251. 


* Levet 
verſus 
Lewknor, 
1 And. 23. 


F2Cro.594 
March 9. 


Fudgment againſt an 

. The Plaintiff had Judgment againſt an 
Executor to recover de Bonis Teftatoris, and upon 
a Sci Fac the Sheriff return d nulla Bona Teftato- 
ris; thereupon the Plaintiff ſuggeſted, That the 
Executor had waſted the Goods, and brought a 
dei Fac againſt him to ſhew Caufe why he 
fhould not have Execution de Bonis Propriis, to 
which the Executor demurr'd; for ſuch a &ci Far 
will not lie upon the Suggeſtion of the Party, nor 
without the Sheriff had return'd a Devaſtavit. My 
Lord Anderſon, who reports this Caſe, tells us, 
the Sci Fac will not lie, becauſe it varies from 
the Judgment, for that was de Bonis Teftatoris, 
and this is de Bonis Propriis. 

So where an Executor pleaded plene admmifira- 
vit, and the Jury found Aſſets as to Part of the 
Debt, whereupon the Plaintiff had Judgment 
for ſo much; afterwards he fuggeſted Aſſets to 
the Value of the Reſidue of the Debt, and 
brought a Sci Fac? againſt the Executor; and 
adjudg'd that it did not lie, for the Judgment did 
not warrant it, he onght to bring a new Action 
of Debt. | | 

So where the Obligee dy'd Inteſtafe, and his 
Adminiſtrator brought an Action of Debt on the 
Bond, and had judgment, and then the Adnnni- 
ſtrator dy d Inteltate, and || Adminiſtration of h1 
Goods was granted to the Plaintiff, who brought 
two Sci Fac on the Judgment, and upon two 
Nichils return d, had Judgment: Now though thi 
was irregular, it could not be ſet aſide upon Mo 
tion, for he ought not to have brought a Sci Fa 
upon the Judgment, but a new A&tion of Deb 
on the Bond. £ e 

An Executor recover d a * Judgment for a Pebf 
due to the Teſtator, and before Execution he dy 
Inteſtate, his Adminiſtrator cannot have a f | 


Fac upon this Judgment for want of Privity 5 
9 1 5 w 


Executor, and Sci Fa brought. 379 
when the Executor dy d Inteſtate, his Teſtator is 
alſo dead Inteſtate, ſo that the Judgment and Re- 
covery is void. The like Point was adjudg d be- 
tween Tate and Goff. ay M.-or 680 

. An Adminittratrix brought an Action of Tel. 33. 
Debt for a Debt due to the Inteſtate, and had e __ 
[udgment, and ſhe died Inteſtate. The Plaintiff vi 
took out Adminiſtration de Bonis non of the firſt 
Inteſtate, and brought a Sci Fac' to have Execu- 
ton of that Judgment; but adjudg'd, that it 
did not lie for want of Privity, he ought to bring 
a new Action of Debt, againſt the Opinion = 
Gawdy, | 15 | 

But where the Defendant, againſi whom the Fudg- CoMkverſus 
nent is obtain d. dies, the Plaintiff may have a Sci n 


— 


_ Tf I V 


e Fi againſt his Executors, and againit a Stranger Lav. len. 
nt vo enter d. 5 

(0 And ſo it was adjudg'd Amo 19 Car. 2. viz. 

nd Judgment in Ejectment. The Adminiſtrator Cole ver- 


_ : s Terte- 
brought a Sci Fac againſt the Tertenants, and _ of 


wainſt the Defendant, to ſhew Cauſe why he Skinner, 
heuld not have Execution. And upon Demurrer * Sid. 37. 
t was objected, That the Scz Fac' did not lie 


” = the Tertenants, but adjudg d that it did 
el As to the Place where it muſt be brought, that 


muſt be in the ſame County where the Action is 
ad, upon which the Judgment was obtain'd; as 25 21 
vere b. was had againſt an Adminiſtra- Wharton, 
ur in an Action of Debt on a Bond laid in (um Ho 4. 
and, and the Plaintiff brought a Sci' Fu on HO 
bat Judgment in Weſtmoreland, and ypon two n 
Iii return d, had Judgment; but upon a Writ 
@ Error that Judgment was revers d. becauſe the 
« Fa muſt be brought in the ſame County 
Nere the Action was laid. 

Libel in the Spirityal Court for a Legacy. The oth 
Kendant pleaded, That /. R. had recover'd ſo Wadi 
Cc 3 | much Mor 917. 


Muſgrave 


* 73Vent.976. 


* 


380 Juagments, by and againſt 
much Money in an Action of Debt at Common 
Law, ultra quod he had not Aſſets. The Plaintiff 
reply d, That the Recovery was by Fraud and 
Covin; and that V. R. who had recover d againſt 
the Lefendant, offer'd to diſcharge the judgment; 
but he (the Defendant) would not accept the Re. 
leaſe. Thereupon the Defendant mov'd for 2 
Prohibition, ſuggeſting, that Covin was not ex. 
minable in the Spiritual Court; but the Prohihi- 
tion was deny d, and adjudg'd that it was exami- 
nable in that Court. 7 | 

Jordan Error in B. R. to reverſe a Judgment in C. . 
, obtaind againſt an Executor, who pleaded ſeveral 
Foſlett, Judgments had againſt him; and the laſt he 
I Sid. 449 pleaded thus, viz. That . R. in eadem Curia im er 
E placitaſſet, &c. and had obtain'd Judgment in 
1 Mod. 50. II inity Term, but did not ſay in what Year ; and 
8. C. upon a general Demurrer the Executor had Judg- WW! 
ment in C. B. and now the Error atlign'd was this, en 
Uncertainty in Point of Time when the Judgment 

was recoverd; for if ſuch pleading ſhould be di 

allow'd, it would be difficult for the Plaintiff to m, 

find out the Record, and it would bar him of the n! 

Plea that it was kept on Foot by Fraud, CE 
Thomp- Debt upon Bond againſt an Executor, whoi**"s 
fon verſus pleaded ſeveral Judgments obtain'd againſt hin ut. 
. 263 upon Bonds owing by his Teſtator, and that uen: 
had not Aſſets ultra, &c. The Plaintiff reply 
as to one Bond of 200 l. the Condition was to pa) 
1ocl. and no more, and fo ſeverally to the rei ot 

of the Bonds; and that the Defendant had Aﬀet ud by 

to pay the Plaintiff, and ultra to ſatisfy the leſſꝗ n; 
Sums in the Conditions mention'd, viz. at ſuch Wi 
Place. The Defendant rejoins, that he had nc 
Aſſets ultra to ſatisfy the Debts and Fudge" e 
ſet forth in his Plea ; and upon a ſpecial Demu 
rer it was objected, that this Rejoinder was no 


rect Anſwer to the Replication, but very ambig 
1 : 


Executors and Adminiſtrators. 

ous; for he ſhould have rejoin ' d, That he had not 
aſſets ultra to ſatisfy the leſſer Sums, and not ta 
make the Penalties of the Bonds Parcel of the 


Penalties the Defendant ſhall protect himſelf a- 
-zinſt the Payment of any other Debt; unleſs 
the Plaintiff had reply'd pecially, that the Ob- 
lgees would have accepted the leſſer Sums, but 
that the Defendant refus d to pay them, and kept 
the Judgments on Foot by Fraud and Covin. 


V. R in 250 l. on a Statute-Merchant, yet in 
Force, and that he had not Aſlets ultra 40 l. to 


Replication three Judges held, that the Replica- 
on was good, becauſe by the Demurrer the De- 
ndant had admitted that the Roll was burnt ; 
ndif ſo, it could never riſe up in Judgment againſt 


on is to be made on Statutes-Staple in ſuch Man- 
jer as therein provided; and the Statute-Staple 


ſtatute of Acton Burnell, Anno 13 Ed. 1. by which 
is enacted, That if it is found by the Roll that the 
bebt was acknowledg'd, and the Day of Payment 
j that then, &'c. Now if the Roll is burnt, it 
not appear that the Day of Payment is paſt, 
ud by Conſequence there cannot be any Execu- 
; beſides, the Cognizee in pleading muſt ſay 
n (uria prolat, which is now become impoſh- 
le; but Vaughan, Chief Fuſtice, held the Plea 
Pod, and the Replication ill; for admitting the 
Il was burnt, the Plaintiff cannot avoid it by 
Wl Replication, for tis againſt a Rule in Law, 
C8 <5: that 


- 


tify that Statute. The Plaintiff reply'd, That 
the Roll was burnt; and upon a Demurrer to this 


331 


ſue; but adjudg d, That the Penalties are due 
Jebts*till the Obligees are ſatisfied ; and by thoſe 


— 


Debt againſt an Adminiſtrator on a Bond of Buckley 
ol. he pleaded that the Inteſtate was indebted to ?*"/#* 


oward, 


1Mod,188 


him, becauſe by the Act 23 H. 8. cap. 6. Execu- 


ers to the Statute-Merchant, and that to the 


. 1 
382 
\ - ; 


Bell verſus 
Bolton, 
x Lucw, 


445+ 


Clerke 
verſus. 
Withers, 

I Salk, 322 


| Judgments, by and againſt 
that a Matter of Record ſhall be avoided by Mat. 
ter of Fact, tis a Caſe proper for Equity. 
Debt againſt an Adminiftrator on a Bill penal 
enter'd into by the Inteſtate. The © Defendant 
pleaded in Bar ſeveral Judgments obtain d againſt 
himſelf as Adminiſtrator, upon the Bonds of the 
Inteſtate, amounting to 1151. and that he had 
fully adminiſter'd preterquam 101. which was not 
ſufficient to ſatisfy the ſaid Judgments. There 
was an 111 Replication, and a Demurrer to it, and 
it was objected that the Plea was ill, becauſe the 
Defendant had pleaded ſeveral Judgments, with. 
out ſhewing that they were not ſatisfyd, and this 
was held a good Exception. . 
An Adminiſtrator got Judgment by default 
gainſt one Clerke, upon a Bond given to the In 
teſtate, and deliver d a Fi Fa to the Sheriff! 
Aug. who ſeiſed the Defendant's Goods, and about 
eight Days afterwards the Adminiſtrator dyd 
and the Sheriff retorned. that he had ſeiſec 
Goods to the Value, &c. but that they remain“ 
in his Hands for want of Buyers. Afterward 
wiz. on the 25th of September, the Sheriff was re 
mov'd; and the Defendant ſuppoſing that th 
Execution was abated by the Death of the Admi 


niſtrator, brought a Sci Fa aga nſt the old Shen tor 
to have Reſtitution of his Goods, for that the P faul 
perty was not diveſted out of him by the Seiſu ef t 
aba the Execution was not perfected; b fed 
Judgment was given againſt him in C. B. and af both 
firm'd in Error in B. R. tis true it was nfiſte\lM Ris! 
that the Execution was abated by the Death of 11 D 
Adminiftrator, and could never be perfected ai plea 
his Death for want of Privity; not by the FA then 
tor of the dead Adminiſtrator, becauſe he himſe , Plaj 
came in anter droit; not by the Adminiſtrator nen 
Bonis uon of the firſt Inteſtate, becauſe he und 


in Paramount the Judgment; but adjudg d, 1 


| Executors and Adminiſtrators. 
the Execution was not abated by the Death of the 


. 0 © 

; Adminiſtrator, but that the Sheriff might pro- 
gal ceed, for he hath nothing more to do with the 
nt Adminiſtrator-Plaintiff, becauſe the Writ com- 


mands him to levy, &c. and to bring the Mone 
into Court, and this is not hinder'd by the Deat 


compellable to do it, becauſe an Execution is an 
entire Thing, and he who begins muſt end it. 
Therefore an Adminiſtrator de bonis non, may pur- 
ſue an Execution thus begun, and this he may do 


Sheriff ſhall diſtrein the old Sheriff to ſell the 


his Authority continues by Virtue of the firſt 
Writ. That when the old Sheriff hath ſeiſed, 
he is compellable to return the Writ, and is liable 
to anſwer the Value therefore by ſuch Seiſure, 
the Property 1s diveſted out of the Defendant, 
and he is diſcharged, and no farther Remedy can 
be had againſt him. And laſtly, ſince an Admi- 
niſtrator ds Bonis non may, by Virtue of the Sta- 
tute 17 Car. 2. cap. 13. have an Execution upon a 
ſudgment after a Verdict obtained by an Execu- 
tor or Adminiſtrator, (tho here it was by De- 
fault) yet tis reaſonable, and within the Equity 
o the Statute, that he ſhould be permitted to per- 


Jof the Adminiſtrator ; but the old Sheriff is ſtill 


by a Diſtringas nuper vicecomitem, i. e. that the new 


Goods, and to bring the Money into Court, or to 
deliver it to the new Sheriff, which ſhews that 


ſect an Execution thus begun, tho' the Statute 


353 


3 


d a both not mention Executions, eſpecially ſince the 

ſiſteq g Right is now veſted in him. | 
“bebt upon Bond againſt an Executor, who Afton 
aft pleaded fix ſeveral Jugdments for 1001. each of >"/w 


: them, and that he had not Aſſets ultra 101 the 
10 (8 Plaintiff replied ſeverally as to five of the ſudg- 
tor nents, that they were kept on Foot by Fraud, 


ment 


ind in each Plea he pray'd Judgment for bis 
Debt and Damages; and as to the ſixth Judg- - 


Sherman, 


15a) k. 298 


Rock 
- wverſis 


parker and he 18 eſtopped to ſay the contrary upon a 


| ver ſiis 
Atfeild, 


7Salk. 317 pleaded ſeveral a Judgments & nibil ultr a 35 1 


384 
=_ - 
| : 


Leighton, 


| Judgments by and againſt = 
ment he reply d, That the Defendant had Aﬀets 
ultra 10 I. and concluded to the Country; and 
upon a Demurrer to this Replication it was ad- 
Judged, That the Plaintiff might reply to each[udg, 
ment ſeverally ; but that this Replication was ill, 
becauſe where the Defendant pleads fix Judgment, 
he confeſſes Aſſets for above five ; and it the Plain- 


tiff in his Replication tenders an Iſſue that the 


Defendant had Aſſets ultra ſuch a Sum, tis 
ill, becauſe by his pleading fis Fudgments, he had 
confeſſed that before. | | 

Whilſt an Action was depending againſt an 


Judgment to the Action then depending, but 
fold Part of the Inteftate's Goods to ſatisfy that 
Judgment; afterwards the Plaintiff in the firſt 
Action got Judgment, and upon a Fi Fa to take 
the Goods in Execution ; the Sheriff levied Part, 
and as to'the reſt, he return'd a Devaſtavit by the 
Adminiſtrator; and upon an Action brought 
againſt him for a falſe Return, it was inſiſted 
for the Plaintiff, that the ſuffering Judgment to 
go by Default, pending the Acton was no 
Confeſſion of Aſſets, and that the Sheriff ought not 
to have return d a Devaſtavit, but nulla Bona, and 
ſd there ſhould be a Scire Fieri Inquiry; but ad. 
Judged, That he might return a Devaftavit, and 
that the Scire Fieri Inquiry is for his Safety ; that 
if an Executor ſuffers a Judgment to go by 
fault, or confeſſes it, he admits Aſſets tis true, 
he might have pleaded ſuch Judgment, and Riem 
ultra, but not pleading it when he might, 5 
an Admiſſion of Aſſets, as to the ſecond Judgment, 


Devaſtavit return d. 


* Debt upon a Bond againſt an Executor, who 
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Adminiſtrator, he ſuffered Judgment to be had 
pSalk. 310. againſt him by another, but did not plead that 


Executors and Adminiſtrators. 
vas but ſo much due, which the Creditor was wil- 


endant kept it on Foot by Fraud; the like Re- 
ply to another Judgment, and as to the reſt, the 


to one Judgment, That it was not kept on Foot 
by Fraud 3 and as to the other. that he had not 
Alſets ultra, &©c. the like Rejoinder to another 
ſugment ; and as to the reſt, he joined in De- 
murrer : Adjudged, That where an Execute 


der how much is really due; that where he 
pleads ſeveral Judgments, and one of them is 
fund fraudulent, or ill pleaded, in ſuch Caſe the 
Plaintiff ſhall have Judgment, That pleading 


ſt BW ſeveral Judgments is a Confeſſion of Aſſets as to 

e all of them, and that the nihil ultra is only Mat- 
t, ter of Form, and not traverſable: That where 

e tt appears the Creditor was willing to take leſs 

ve i than is due, and the Debtor refuſes to pay it, 

xd WM this is Evidence of Fraud; but then, if it appears 

to dat the Adminiſtrator had not Aſſets to pay 
10 Wi that Sum, tis no Fraud: That where an Admi- 

ot WW nftrator pleads one or more Judgments, and the 
nd Plaintiff confeſſes the Plea, and prays Judgment 

d. undo Aﬀets attiderint, if Aſſets ſhould after- 

nd ads come to his Hands, he may ſatisfy the 

at N udaments pleaded, becauſe the 3 when 

e. Allets ſhall happen, is to be diſcharg'd after the 

ue, 


ther Judgments : That the Conclufion of a Re- 


. is wel 


nd had Judgment by Default, and a Writ of 


the Plaintiff reply'd as to one Judgment, That there 
ling and ready to accept in full, and that the De- 


Plaintiff demurr d. The Defendant rejoined as 


reads a Judgment with a Penalty, he ought to 


pication with hoc paratus eft verifcare, as to ever 
5 but a general Con- smith 
cuſion as to all, had been better. verſus 


V. R. brought an Action againſt an Executor, Harman. | 
1Salk. 3rg 
pho Inquiry, and then V. R. died inteſtate; and the — gi 


Wnt of Inquiry being abated by his Death, the Holden, 
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the Plaintiff awe 250. 


386 | Fudgments by and againſt 


Sand. 3, and deliver d; the Defendant pleaded ſeveral 


Plaintiff got Adminiſtration to W. R. and brought 

a Sc: Fac againſt the Defendant, to ſhew Caule 

why Damages ſhould not be aſſeſſed, and reco- 

ver d againſt him; who pleaded, that this Admi. 

niſtrator ought not to recover againſt him, be- 

cauſe his (the Defendant's) Teſtator was indebted 

to L. R. in 100 l. upon Bond, who obtain d Jude: 

ment againſt the ſaid Teſtator; and that the De. 

ſendant (being his Executor) had not Aſſets ul. 

tra, &c. and upon a Demurrer to this Plea it was 

adjudged ill, becauſe the * Statute which give 

the Scire Facias, never intended that a Defendant 

Executor ſhould make any other Defence than whit 

his Teſtator might have done. Now, if a Scire Fi 

cias had been brought againſt ſuch Teſtator, he 

could have pleaded nothing but a Releaſe, or 

ſome other like Matter in Bar; for by the Words 

of the Statute, he is to ſhew Cauſe why Damage 

Hall not be recover d and had againſt bim; and if de . I 

appears at the Return of the Scire Facias, and doth 

not ſhew any Matter to arreſt the final Judgment, 

a Writ of Inquiry ſhall be awarded ; therefore 

the Defendant, who 1s Executor, ſhall never plead 

a Judgment in Bar to a Scire Facias (as he hati 

done in this Caſe) brought againſt him upon an 

Interlocutory Judgment. bp 

Trethewy ſſumpſit againſt an Adminiſtrator upon a Pm. 

verſw miſe of the Inteſtate, to pay 418 1. for Goods ſold 
Ackland 

See Tur. Judgments obtain'd againſt him, as Adminiſtra 

ner's and tor upon Simple- Contracts, and avers, that the 

8 ſeveral Debts at the Time of the [nteſtate's Death, 

g 5 Alls 

* 8. and 9. Will: cap. 11. enacts, That if eit her Plaintiff or Deſendant d 1 

after an Interlocutory, and before a final Judgment, his Executor er Adi e 

Hrator ſhall have a Scire Facias a74inst the Defendant, if living. or g 

his Executor or Adminiſtrator, to ſhew Cauſe why Damages in ſuch Caſe fra 


not be recover'd, &c. and if he appear, and ſhall not ſhew ſufficient Cauſe i 
Arreit the final Judgment, then a Writ of Enquiry ſhall be awarded. 


and at the Time of the Judgments obtained, were 
juſt and true Debts, and that the Judgments were 
in Force, and not ſatisfied, and that he had not 
aſſets ultra thoſe Judgments. The Plaintiff re- 
bd, That the Judgments were obtaind by 
Fraud ; and travers'd, that they were obtain'd for 


ut and true Debts, and upon a ſpecial Demurrer 
N to this Replication, it was objected, that it was 


double; for the Plaintiff having avoided the Judg- 
nents, by pleading that they were had by Fraud, 


ment againſt the Defendant would have been de 
Bonts inteſtati; but he hath perplexed the Matter 
with a Traverſe, that they were obtained for Juſt 
and true Debts, and ſo is Beaumont's, in Latch. 111. 
But adjudged, That the Plaintiff ſhall have Li- 
betty W the ſpecial Matter, or to rely on 
the Fraud. : 


ſuzeſting a Devaſtavit made in the Life-time of 
R. his Teſtator, and the Plaintift had Judg- 
nent in C. B. upon Default, and on a Writ of 
Error brought in B. R. it was objected, that the 
Pantiff in this Action of Debt, was not privy to 
tie Judgment had by his Teſtator againſt the 


* Hecutor; and» therefore he ought to have 
emal ought a Scire Facias, and have ſuggeſted a De- 
Ara efavit according to Wheatly and Lane's Cafe. ; gang; 


to the Judgment.) But adjudged, that the Exe- 
tor of him to whom the Wrong was done, may 
ng an Action of Debt, but not againſt the Exe- 
tor of him who did the Wrong. Now in the 


ant d. 


din rncipal Caſe, the Wrong being done to the Pro- 
7 ty of the Plaintiſf's Teſtator, by Conſequence 


brelted in the Plaintiff to have a Recompence 


yy for 


Executors and Adminiſtrators. 28 


ought to have rely d on that, and then the Judg- 


ſudgment was had by V. R. againſt an Exe- Rerwick 
eutor, afterwards V. R. died, and his Executor verſus 


bought an Action of Debt upon that Judgment, — : 


(late, There the Action was brought by the Par- 21. 


. g32 Judgments by Confeſſion; 
9 for that Wrong, as Executor to him to whom it 
was done, and he is within the Equity of the Sta. Wl 4 
tute de bouis aſportatis, &c. B 
Britton | Scare Facias againſt the Defendant Batburſ 28 P] 
verſus Adminiſtrator of Mary Sachill, againſt whom the on 
| or Plaintiff had obtain d a Judgment of * 17 ll ff 
= & Adminiſtratrix tober Huſband H. S. de bonis pradit? Ju 
fell n. H. S. ſi tant. &c. & fi non, de bonis propriis; and in 
this Scire Facias the Plaintiff did ſuggeſt, that 
Mary the Admiuiſtratrix had Goods ſufficient d 
her Huſband H. S. but had waſted them. The De 
fendant Bathurſ pleaded, that Mary the Ali 
xiſtratrix had fully adminiſter'd the Goods of her 
Huſband H. S. and travers d the Vaſte, &c. The 
Plaintiff in his Replication maintains the 4 
upon which they were at Iſſue, and the Juy 
found quoad 314 J. ſhe had waſted ; and farther, 
| they find, that before her Marriage, vis. 2 Mn, 
L | H. S. her Huſhand, covenanted with one Nowod 
| to leave her 1000 1. at his Death, and gave Bou 
of 2ocol. condition'd to pay the ſame ; that the 


Huſband afterwards died indebted to the Plaintif 


in 1700 l. and that Adminiſtration of his God mill 
was granted to her, who 23 October, Ic. was (ue vic 
by the Plaintiff, and he got Judgment againſt hen on 
That this 1000 l. not being paid, the ſaid Nh© D 
wood on the ſame 23d of October, brought Fre. 
Action of Debt againſt her upon the {aid 5 vis 
as Adminiſtratrix to her Huſband, and obtaingth Pla 
Judgment againſt her for 2000 1. de Bonis um 
- Huſband, fi tant. Ec. and that ſhe, by the Co fate 
ſent of Norwood, had 1000 J. left in her Hanq and 
of the Goods of her Huſband to ſatisfy the lag cient 
| 1oool. &c. Adjudged, That the Defendant M {vic 
thurſt, Adminiſtrator of the ſaid Mary Sachill, (hag the 1 
be charged with her Goods, to the Value OF vant 
10001. ſo left in her Hands for her own Ui krie 


becauſe ſhe, by confeſſing this Judgment of 17% 


Executor, and Sci Fac. 
to the Plaintiff, hath made herſelf liable; far 
ſhe might have the Bond of 2000 J. in 


PF, 


* . " * * , 
. * 
$ 2 * 
* 5 


Par to the Debt of 17001. which was due te the 


Plaintiff by Contract only, which fhe having 
omitted to do, ſhe fhall be charged therewith as 
if her proper Debt, notwithſtanding the other 
judgment recover d againſt her by Norwood. 

As to the Concluſion of the Writ of ScziFac), 


the Plaintiff, as Adminiſtrator, got Judgment on 


a Sr Tuc, and it was moved in Arreſt of Judg- 
ment, that he had not concluded with a profert 
lic in curia literas teſtamentarias; but adjudged, 
That tis not the Courſe to ſet it forth in ſuch 
Writs which are founded on Records. 
But ſince it hath been ruled, that the Plain- 
tiff muſt conclude the Writ with a profert hic in 
dnia, &c. „„ : 
Sometimes the Return of a Sci Fac is wrong, 
as where it was brought againſt an Executor 
with a Fi Fac, to levy the Debt and Damages 
de Bonis Teſtatoris tantum, c. and if not, then 
the Damages de Bonis Proprits, the Sheriff returned 


Boſworth 
ts 

Ringale, 

IShoreGa, 


Herne, 
verſus 


1 Lev. 7. | 


mla Bona as to the Executor, but that he had le- 


ried the Damages on the Teſtator's Goods; up- 
on which another Fi Fac' was brought, ſuggeſting 
1 Levaſtavit; and the Sheriff returned, that the 
Erecutor had waſted the Teſtator's Goods, which 
was traverſed and tried, and a Verdict for the 
Plaintiff, but the Judgment was ſtaid; for the Re- 
tum of the firſt Writ was naught, becauſe the Te- 
ſator's Goods ought to be charged with the Debt, 
and not with the Damages, if there is not ſuffi- 


cient to anſwer both; and the Damages are to be 


levied en the Goods ef the Executor, for delaying 
tie Payment of the Money: And tho tis an Ad- 
rantage to the Defendant to have the Damages 
kvied on the Goods of the Teſtator ; yet ſince 
ul the Proceedings on the Record and Writ, are 


grounded 


= ſus Cook, 


3Lev. 120. 
2 Lut w. 
1268. 


: T HIS is a Word which comprehends all thoſe 


: Kindred in the right Line deſcending. a 


NKinared in the © 
grounded on the Return of the firſt Writ, which 
is naught, all the reſt is fo likewiſe. 
By a late Statute tis enacted, That a Judgment 
not doggetted (as required by that Act) ſhall not e. 
fet any Purchaſer or Mortgagee, or have any Bl 
rence againſt the Heir, Executor, or Adminiſtrator, in 
the Adminiſtration of their Anceſtors, Teftators, or ly 
teſtates E ſtates. . | 
And as to the Sci Fac', if a Plaintiff obtain m. 
Judgment in Ejectment, and the Defendant die, be Nö 
may have a Scz Fac againſt his Executors, and 
againſt a Stranger who had enter d. od 


who are of Kin to the Deceaſed, and tis 2 er 
Word of Jarger extent than Agnatz, for that com- 


prehends the Kindred only of the Male-Line iis 


1 deſcending. | 


at laſt it became a Law, That the deſcending Li 


deſcending, as Cognati doth of the Female. Line 


Mr. Selden, in his Treatiſe de Succeſionibus apul 
Hebreos, tells us, That amongſt thoſe People the 
Deſcent was to all the Sos, but that the EI 
had a double Portion, v:z. if there were three Sons, 
the eldeſt had two Fourths, and the other two hal 
each of them a fourth Part. | 

That the Danghters never ſucceeded, if there 
were any Sons or Deſcendents from them; but i 
the Son died in the Life-time of his Father, le 
ving Iſſue a Daughter and no Son, that Daughter 
ſucceeded in his Part. : 
That if there was 10 Son, but only Daughters, in 
_ Caſe they ſucceeded equally Share and Share 
a... ng 

Amongſt the Romans, after various Alterations, 


took Place in Infinitum, but the Deſcent was equal 


au 


right Line deſcending. 
to all 'the Children, both Sons and Daughters, 


without any Preference of the Males; and if a 
Child died in the Life-time of his Father, leaving 


W Child ſhould have if it had been living, was e- 
qually divided between his Son and Daughter. 


and not per Capita ; that is, they had that Share 
amongſt them, which their reſpective Parents 
would have if they had been living. _ 
In our Law, when our Britiſh Anceſtors were 
poſſeſs d of this Land, their eldeſt Sons inherited 
heir Feuds and Baronies, but conformable to the 
woman Law, the ordinary Freeholds deſcended to 
ill the Sons equally; and ſo it did in Wales, 
here the Britains were driven, which being con- 
were by Ed: 1. Anno 11. of his Reign, in the 
jext Year Statutum Wallis was made, by which 
his Cuſtom was confirmed, but the Uſage for 


ine ard to inherit (as they did before,) was abro- 
ated, | | | | ; | * 
a Amongſt our Saxon and Daniſh Anceſtors, the 
the ße had a Share of the Land for her Dower, and 
ef ie was to have a Part likewiſe of the Goods, but 
ons, e Children all ſucceeded, as well to the Fends 


$ to the Lands, without any Preference of the 
ales; and fo it continued to the Time of the 
mans, as appears by the Laws made not long 
fore by Edward the Conſeſſor, confirmed by 


„u But that Prince found it inconvenient to have AY 
hareWWates divided 3 | becauſe it fol. 18. 
) ates divided into ſo many Parts, becauſe it fol. 18. 


m Trades, or might have applied themſelves 
ome Military or Eccleſiaſtical Employments, 
D d and 


The remote Deſcendants ſucceeded per Stirpes, 


iam the Conqueror, and recited by Mr. Seldon 
1 his Notes upon. Eadmerus, viz. Si quis Inteſtatus Lege 55 
mit, Iiberĩ eus hæreditatem equaliter dividant. Tit. de 


ace younger Sons live upon little Parcels of 
nd, who might otherwiſe have been brought 
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Iſve a Son and Daughter, the Share which that. 


3 MKindredinthe 
and fo become ſerviceable to the Publick, by es 
ziching themſeves and the Kingdom; and he 


= Son, except in Kent, where, tho' the Tenum as 
dleſcended to the eldeſt Son, yet the Lands went ks 
to all the Sons equally, which is called Gavellinl 8 Li 
and if ſuch Lands eſcheated or came to the Crom D: 
by Attainder, and were re- granted to be hei Un 
by theſe Tenures, yet the cuſtomary Deſcent | 
was not altered, for that was ſo fixed to th wh 
Land, that it could not be changed but by bor 
Legiſlature. | LE ſo 
that tho F do not find there was an E 
poſitive Law to alter the Conrſe of Deſcents, fou of 
all the Sons to the Eldef, yet by Degrees it ob the 
_ tained here, and in all Probability it was int whe 
duced by the Uſage of Deſcents of thoſe Honot 1 
rary Tenures, except in Kent, and fome othe Lav 
Places, for about 60 Years afterwards, viz. in th 
| Reign of H. 2. the Law was, That Lands whit (I 
were held in Knights Service deſcended to the eli 
Son; and if there was no Son, then to the DH (I 
ters equally; and if neither Sons nor Daughte | 
then to the eldeſt Brother, and ſo on in the i (l 
lateral Line. . 
And as to Goods, one Third Part was to ti 
Fife, another Third Part for the Children, and . Ar 
other to the Difpoſal of the Father; but if noi, 
then one Moiety to the Children, and the oth «ce: 
Moiety to the Difpoſal of the Father. LF 


4 


"rl Lis⸗ bcenting: 


'Tis true, Lands which were held in Socage 
deſcended to all the Sons equally, only the Eldeſt 
was to have the Manfion- Houſe; but in ſome Pla- 
ces the Youngeſt ſacceeded, this was by a particu- 
Jar Cuſtom ; for as to Lands held in Knight vd ervice 
as aforeſaid, the eldeſt Son ſucceeded where no 
Cuſtom interpoſed. . | 

But afterwards, in the Courſe of about ſeventy 
Years, viz. in the Reign of Ed. 1. the Law be- 
came ſettled, viz. that the eldeſ Son ſhould ſucceed 
1s well to Lands which were held in Socags, as in 
kghtsService z and if the eldeſt Son died in the 
Life-time of his Father, leaving Iſſue a Son, or a 
3 and no Son, they ſucceeded, and not the g 
Uncle 

[ admit this was 2 Doubt i in Glanvill's Time. Lib. 7. 
who wrote in the Reign of H. 2. many Years be. cap: 3. 
fore ; but now it was no longer a Queſtion, and 
ſoit hath continu'd ever ſince. 

Having given this ſhort Account of Deſcent 
of Lands amongſt us, I ſhall now proceed to ſhew 
the ſeveral Degrees of Kindred in our Law, and 
wherein the Civil Law agrees with ours. 

3 are three Degrees of Kindred in our 

W | 


() In the right Line deſcending, as fm Father 
to Sou. N 
(II.) In the v 9 Line 3 as from Father 
to Grandfath 
(III.) I the Collateral Line, as to Uncles, Aunts, 
Creat-Uncles, &C. 


And as to this Purpoſe 'tis always held, that 
the moſt remote of Kindred in the Male Line 
«{cending, ſhall be preferr d before the neareſt of 
Un in the Femals Line ; Da: in the "I 
| < tne 


| 
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Glanvill, 
Lih. 7. 
cap. I, 


- Kindred in the 


' the neareſt of Kin takes Place as to the Goal 


the Inteſtate. 1 
But as to his Lands, the Inheritance always 
deſcends in the right Line, or if there are no Kin- 
dred in that Line, then in the collateral Line, 
but never aſcends in the right Line upwards, tho 
it may aſcend in the collateral Line. 
Now in the right Line deſcending there is x 
Difference between a Purchaſe and a Deſcent; 2 


for Inſtance, If a Son purchaſes Lands, and dies | 


without Iſſue, it ſhall deſcend to the Heirs of the 
Part of his Father; and if there are none, then to 
the Heirs of the Part of his Mother, for he hal 
both Bloods in him, and the Conſanguinei of the 


Mother are Conſanguinei cognati of the Son. 


Daughters. 


But if his Father had purchaſed Lands, and it 
had deſcended to the Son, and then he had died 
without Iſſue, and without Heirs of the Part of 
the Father, it ſhould never deſcend to the Heirs 


of the Part of the Mother, but rather Eſcheat, be. 


cauſe tho the Conſanguinei of the Mother are Cn. 
ſanguinei cognati of her Son, yet they are not fo 
to the Father, who was the Purchaſer. 


(L) The right Line deſcending is thus, viz. frm 
the Father, © — 1 
| (7.) To Son, or to the Daughter if no Son, and 
to their Children. 


(2.) If none of them, then to Nephew or 
Neice. Ic. | - | 
(3.) If none of them, then to their Sos or 

(4.) For want of them, to Grandſon or Grand 
daiighter of the Nephew or Neice. 

(F.) And if none of them, then to the Great 


| Grandſon of the Nephew and Neice, & ſic in Is 


Anitum. 


But 


F x 


right Line aſcending. 

But in this Line the Children always ſucceed 
in the firſt Place, excluſive to the Grandchildren, 
if their Parents are living; but if they are dead, 
then the Grandchildren have a Share of the 
Goods with the living Uncle, Jure repreſentationis, 
but not per Capita; and the Reaſon is, becauſe 


the Right -of their Anceſtor; therefore they are 
to ſhare per Stirpes, as proceeding from one com- 
mon Root. | | 

As for Inſtance, if the Father die Inteſtate 


ther don who dy d before; in this Caſe his perſo- 
nal Eſtate ſhall be divided into two Parts, and 
the Son ſhall have a Moiety, and the other Moie- 
ty ſhall be diſtributed by equal Shares amongſt 
all the Grandchildren. - 
And this Right of Repreſentation in the right 
Lins deſcending, reaches beyond the Great-Grand- 


ſhall ſeverally ſucceed to the Goods of their re- 


Wives, and Children and Goods by both, and 
then dies Inteſtate, living his Wife, all the 
Children by both Wives ſhall equally ſucceed to 
lis Goods by the Civil Law. | ye 


(1) Kindred in the right Line aſcending. 


This Line is direct, as from the Son. 
(1.) To Father or Mother, A 
2) To Grandfather or Grandmother, if none, 


I 6), To Great Grandfather or Great Grand. mo- 


tber, 


Ba 1 DEF... 40 


they are not entitled in their own Right, but in 


leaving a Son, and ſeveral Grandchildren by ano- 


children; but it muſt be underſtood of (Children 
and Grandchildren by the ſame Parents; for if a 
Woman hath Children by two Huſbands, they 


ſetive Fathers, but all of them equally to the 
Goods of their Mother; but if a Man hath two 
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went not to the next Brother, unleſs he marry( 


was dead without Ifſue, then it went to the Grail 


/ 


Kindred in the 
(4.) To Great - Grandfatber's Father, or Greg, 
Grandmother 's Mother, Yn FR : 
(5.) Jo Great Grandfather's Grand father, or Great. Ml 
 Grandmother's Grandmother, _ 

(6.) To Great-Grandfatber's Great Grandfather, y ; 

Great-Grandmother s Great-Grandmother, & ſic » 

in Infinitum, this Line is likewiſe tranſverſal. i 


Amongſt the Jews, if a Man dy'd without Ilie, 
having a Father and Brothers ſurviving, his Land 


the Widow to raiſe up Children to his deceas{ 
Brother, but the Father ſucceeded. | 

And if the Son dyd without Iſſue, and his 
Father, or any one deſcending from him ſu und, 


it went not to the Grandfather ; but if the Faith 


father, but never to the Mother. 
Amongſt the Romans, if the Son dy'd without 
ſſue, leaving a Father and Mother, and no 
rother or diſter, they both ſucceeded, and 1 
only a Mother, and no Father, then ſhe ſuc- 


- Ceeded. 2 ä (1 
But if he left both Father and Mother, q e, 
likewiſe a Brother and Sifter, or more of the whole bis! 
Blood, they all equally ſucceeded without av g 
Preference to the Males. | duce 
By the Civil Law, the Father and Mother a af K 
in the firſt Degree of Kindred in the right L Lane 
aſcending, and ſo it was in our Law after ti wher 
Conqueſt ; for if the Son dy'd without Iſſue, hill jt; 
Father or Mother ſucceeded ; and if they we (2 
dead, then his Brother or Siſter; and if no fuc me of 
then his Aunt by the Father's Side, or Moth 4th 
Side; and ſo to the fifth Generation. | a 18 not 
But Glanvil tells ns, That in Purchaſes it w. If 
otherwiſe; for if a Son purchaſe Lands, and di Kin t 


11 


without Iſſue, his Father or Mother could 4 


* 


| right Line aſcending. . 
perit, but his Brothers or Uncles and their Chil- 
dren; but if the Uncle enter after the Death of 
the Nephew, and die without Iſſue, in ſuch Caſe 
the Father ſhall inherit, | th 
By which it appears, That the Father cannqt 
ſucceed the Son immediately, though he is the next 
of Kin, for ſo he is moſt certainly; and therefore 
one would wonder that it ſhould ever be a Queſti- 
on, Whether the Mather was of Kin to her Child? 


ſhould be adzudg'd ſhe was not, as it was in the 
famous Caſe of Charles Duke of Suffolk, Amo 5 
Ed. 6, viz. he had a Daughter by the Queen 
Dowager of France, and a Son by his ſecond 
Wife, who was the Lord Villonghbys Daughter, 
and he deviſed his Goods to his Son, and * "Rp 
and then the Son dy'd Inteſtate without Wife or 
Child, and his Mother adminiſter'd to him, which 
Adminiſtration was repealed in Favour to the 
Siſter of the half Blood, who was then marry'd . 
to the Marqueſs of Dorſet; and it was adjudg'd, 


that the Mother was not of Kin to her Son for 
theſe Reaſons, TR - | 


lneally aſcend ; therefore the Son is not of Kin to 

his Mother, 1 1 
But this is a Conſequence which cannot be de- 

duced from the Premiſſes; for if a Mother is not 

of Kin to her Son, becauſe ſhe cannot inherit his 

Lands, then the Son is no Kin to his Mother, 

yen he is barred to ſucceed in her Inheritance, 

which no Body will affirm. 
(2.) Another Reaſon was, That though Children 

are of the Blood of their Parents, yet Parents are not 

if the Blood of their Children; therefore the Mother 

1s not of Kin to her Son. 1 | 

If this is true, then one Brother cannot be of 

kin to another; for though they are of the Blood 


197. 4 


And it ſeems to be a greater Wonder, that ft ante 16. 


(1) For that as Lands, ſo likewiſe Goods cannot 


398 


of their Parents, they are not of the Blood of Wl tee 


Side, and Grandfather and Grandmother by the 


whole Blood, and their Father dead, in ſuch'Calil 
the living Brother ſhall have one Moiety, and ld 


have no more than the Share which their Fe- 


TNT.indred in the 

each other.. 1 OY 
(3.) The third Reaſon was, That Father, Mole, 
and Son, though they are three diſtin® Perſons, yt 


they are but one Fleſh, and conſequently there is 1 q 
Degree of Kindred between them, pur 
' his is a Sophiſtical Reaſon, which deſtroys all Tai 
Manner of Kindred between Parents and Chil. WM ho 
dren; for if a Son is not of Kin to his Father, MM of t 
| becauſe they are both one Fleſh, for the ſane WM 1 
Reaſon a Father is no Kin to his Son. don 
Let a ſudgment founded on no better Reaſons Hof e 
prevail'd for ſome Time, and many Adminiſta. the 
tions were accordingly granted from the Mother, WW (cen 

to the Brothers or Siſters as next of Kin, though 

_ *tis the expreſs Text of Littleton, that the Father 

and Mother are nearer of Kin to the Child than 
the Uncle; and accordivgly the Law now is, that (1 
the Mother is next of Kin to her Son, and ſhe 
hath the Right of Adminiſtration excluſive of all Wi (: 
others. . | 
But if there are ſeveral Parerts of a diſtin A 
Line, and who are equal in Degree, but not in Ine 
Number, they ſhall ſucceed according to the ede 
Stocks, and not per Capita; as for Inſtance, if bott 
the next of Kin is a Grandfather by the Fathr Ar 


Mother's Side, the Grandfather by the Fathers Math: 
Side ſhall have one Moiety, and the Grandfather thi 
and Grandmother by the Mother's Side the other nme 
Moiety. . | 
So if there is a Brother of the whole Blood 1iv- 


ing, and ſeveral Sons of another Brother of the 


the other Moiety ſhall be equally divided amongſt t pe 
the Sons of the dead Brother, for they ſhall 


ther 


Collateral Line. 
ther ſhould have if he had been living; but the 


be admitted to have any Share with the living 
Brother. 8 | © 

There were three Brothers, the middle Brother 
qurchaſed Lands, and deviſed them to his Son in 
Tail; and if he ſhould die without Hue, that it 


of the Teſtator; the elder Brother dy'd, leaving 


Son dy'd without Iſſue; adjudg'd, That the Son 
of elder Brother ſhall have the Land, for he is 
the next of the Lineage, (i. e.) in the lineal De- 
ſcent. 19 Elix. Dyer 333. 


(III.) The Collateral Line is of two Sorts. 


dren downwards. © | 


(2) The other aſcending bythe Uncle apmanth 


Amongſt the Fews, if the Son dy'd without 
ſue after his Father, leaving Brothers, they ſuc- 
&cded equally as Heirs to the Father, and if no 
brothers, then his Siſters ſucceeded. 5 

Amongſt the Romans, if the Son dy d without 
Ine, or any deſcending from them, and without 
father or Mother, then the Brothers and Siſters 


immediate Children from them per Stirpes, with- 
wut any Preference of the Male. LS” 

But if there was no Brother or Siſter of the 
Five Blood, nor any deſcending from them; in 
wh Caſe the Brothers and Siſters of the half 
ood ſucceeded, and their Children, not per Capita, 
Ut per Stirpesz and if there were none of them, 


Law, only with this Difference, that the 
i Lands 


Grandfather 'of a Brother deceas d, ſhall not 
ſhould remain to the next of Kin of the Lineage 


Iſſue a Son; and the Teſtator dy'd, and then his 


(i) The one deſcending by the Brother and bis Chil- 


at the whole Blood ſucceeded equally, and the 


en it went to the next of Kin; and > it is in 


- *. 
* 8 5 | — 
3 a 2 by 
1 * 


| Kindred in the 
Lands ſhall not deſcend equally, but thoſe hall 
go to the eldeſt; and if there are no Children 
nor any deſcending from them, it ſhall not go to 
the Father or Mother, but to the Father's Bro 
ther or Grandfather's Bruther. e 
And in this Line tis a ſtanding Rule, that 
they who are of the whole Blood are firſt to be 
admitted. 55% 6 
As for Inſtance, Andrew had Iſſue Benjamin and 
Chriftian by one Venter, and Daniel by a ſecond 
Venter, and dy d. Benjamin ſucceeded his Father, 
and dy'd without Iſſue; in this Caſe Chriſin, 
the Siſter of Benjamin by the whole Blood, ud dn 
not Daniel the Brother by the half Blood, ſnal Ul 


So where Edward had a Brother Bak of the L 
whole Blood, and a Son George by one Venter, 4 
and Henry by another, George ſucceeded his Fx 7 


ther, and dy d without Iſſue; in ſuch Caſe, Fu f 
cis the Uncle ſhall ſucceed George, becauſe he i 1 
of the whole Blood, and Henry is only by the ha 7 
But if Francis the Uncle die without Iſſue 155 
then Hemy ſhall ſucceed, becauſe he is of Kit N 
both Ways, as well to his Father as to hig 

— ie ee oe a ee _ 
This Rule extends no farther than Brothe : 
Children; for beyond them the nearneſo of Dey: 
and not whether they are of the whole or ha 
Blood, is to be conſider d: As for Inſtance, the 
were two Brothers of the whole Blood, and o o 
of the half Blood; then the two Brothers of t 17 
whole Blood dy'd, leaving each of them a 501 | 
then one of the Sons dy'd; in this Caſe, the ſu © 
viving Uncle of the half Blood, ſhall be adm . 7: 
ted before the other Son of the Brother of 1; 
ve ace RES TE og 


Collateral Lins. 


Iſne Robert, then William dies, and afterwards 
the Nephew dy'd; in this Caſe the ſurvivi 

Uncle Fall be admitted before Robert the Grand- 
ſon of the dead Uncle, tho' that Uncle was of 


the whole Blood to the Father of the Nephew | 


deceas d. 1 | 

A Brother's Son of the whole Blood, ſhall ex- 
exclude a Brother of the half Blood; but the Chil- 
den of Brothers and Siſters of the half Blood, 
ſhall exclude all other collateral Aſcendants, as 
Uncles, Aunts, &c. and all remoter Kindred of 
the whole Blood in the collateral Line. 


Fat then the Brothersof the half Blood and 


their Children, ſucceed equally per Stirpes, and 
not per Capita, according to the diſtin Number 
of their ſeveral Perſons. 


A Man had Iſſue Thomas by one Wife, and 
Villam by another, and dy'd, his Widow * 
4 


wain, and had Iſſue Francis by her ſecond 


band; then Villiam dy'd without Iſſue, leaving 


Thomas his half Brother by the Father's Side, 


and Francis his half Brother by the Mother's 


fide, both thoſe Brothers ſhall equally ſucceed 
to Villiam, being equal in Degree, and equal 


a Blood to him; but tis otherwiſe in the Civil 
n 
And in this Line there is likewiſe a Difference 


between a Purchaſe and Deſcent, for if a Man 
puchaſeth Lands and dieth, it ſhall never deſcend 
t the half Blood; but in Caſe of a Deſcent 


tom a common Anceſtor, tis otherwiſe z; as 


where Anthony had Iſſue Benedict and Charity by 
oe Venter, and David by another Venter; if 
bedi purchaſeth Lands, and dieth without 
ſue, it ſhall deſcend to Charity, and not to David - 


V if Lands deſcend from Anthony to _— 


Nes b 1 
80 if a N hath two Uneles who are Bro- 
thers, one of them hath Iſſue V illiam, who hath 


1 
N 


Wooden 


ver ſiss 

nz 
Cro. Elia. 
674. 3 


Leon. 77. 
2 Cro. 21. 


reported 


there by the 


Name of 


Tuteſham 


er 


Deny Sir 


Anthony, 


eon. 190 other Land in 


— 


Dyer 261. 


| It ſhall likewiſe go to Charity; but if Benediſt hal 


Lands deviſed for Payment of Debts 155. 


Lands deviſed, lying in two Vils o/ 


naming it, and dy d ʒ; adjudg d, That the Lands 
in the other Hamlet, though they were in the 1 
: KN ul 


| Lands deviſed, lying in, &c. "I 
and he had enter d, and then dy'd without Iſſue 


ſurviv'd his Father, and afterwards dy'd before 
Entry, in ſuch Caſe David ſhould inherit, aul 
not his Siſter Charity, becauſe he js Heir to hj 
Father, who was laſt actually ſeis d. 


Counties. 


See Dyer 246, Carew verſus Marſh. 
ITbe Caſes relating to this Matter, are as follow: 


ANDS call'd | Hayſland extended to two 
Vills, viz. to Cleyton and Cockfeild in Safes, 
and the Teſtator deviſed all his Lands in Cockfeild 
to his youngeſt Son and his Heirs, and it he 
dy'd without Iſſue, then his three Daughter 
ſhould have Hayſland ; he dy d without Iſſue; al. 
judg d, that the three Daughters ſhall not have al 
Hayſland, but only ſo much thereof as was in 
Cockfeild, becanſe no more was deviſed to the 
youngeſt Son. | = 
F The Mannor of Cheſham was Part of Cheſham, 
and Part in * and the Teſtator having 
ertford, deviſed his Mannor o 
Cheſham to his eldeſt Son in Tail, and his Lands in 
Hertford to his youngeſt Son; adjudg'd, That he 
mall have that Part of the Mannor of Cheſhan 
which lies in Hertford. e 
The Teſtator had Lands in a Vill, and in tr; 
Hamlets in the ſame Vill, and deviſed all hill, ar 
Lands in the Vill, and in one of the Hunt, 


 Lepacy. 403 

ad not paſs, becauſe they were not expreſs d; 

but one of the Judges was of a contrary Opinion, wh 

becauſe the principal Word Vill comprehended 

both the Hamlets; this is true, and probably the 

Lands in both might have paſs d, if the Teftator 

had not expreſly nam'd one. 3 

A Man had a Moiety of certain Lands in Kent, Mirrel 

nd another Moiety of Lands in Eſſex, and deviſed in- 

ll bis Moieties, and other his Lands in Kent, &s, | — 

«judg'd, That by this Deviſe both his Moieties 
ld | 


t | | 
Lands paſs by the Word Rents, and by the 3 | 
Ford Livelihood, and by the Word Mortgages. 20 64% 


<>. C FoG®. 


Leaſes. See Term for Tears. 2Cro. 104. 
2 Owen 30. 

ACY. _ Cripps 

4s _— | verſms 


A Legacy is a particular Thing given by the Te- 8 
ſtator, in and by his laſt Will to be paid or 37. 


he Tm'd by his Executor, and the Perſon to 
ers Whom tis given, is call'd a Legatee. 

d. | > 455 

al Under this Title I ſhall mention, 


(A.) What ſhall be a good Legacy, and who ſhall 
be a good Legatee to take by the Will, 

(B.) In what Court tis to be recover d. 

C) Securities relating to Legacies. 


D) Where a Legacy ſhall ſurvive, and where not. 


[| Carc- 


$0 c) Other Caſes concerning Legacies, and Intereſt wrigbe- 
de thereof, and refunding. | Cafe, * 
1.1 | | Pearſon 

4) What ſhall be a || good Legacy; and as to ?*/*Care 


it Matter I find, that the Teſtator made his Goat... s. 
Il, and afterwards ſaid to his Executor, I will 2Cro. 345. 
R. B. Hall have 20 l. more. It was a Queſtion, 2Bulſt.207 
ther this was a Legacy recoverable or not, — 2 
ule it was no more then Fidei Commiſſum, and Cate- 


not wright. 


nmnct annerd to the Will by any Codicil: Th 
Caſe is reported by Juſtice Croke, who tells w 
That the Teftator gave Legacies, and aftetwarg 
ſaid to his Executor, I have by my Will giver 
particular Legacies, I would you to encreaſe it y 
uch a Sum; and he tells, this by the Civil Lay 
is call'd Commiſſum Fidei, and a good Legacy, and 
recoverable in the Spiritual Court, which Coun 
may compel a Codicil made by Word, to be adde 
to a written Will. ET a 
Peirce The Teſtator covenanted with V R. to pay t 
Due, f three Perſons each of them 10 J. u piece atth 
1 Age of 24 Years, and gave Bond to a Friend fu 
Souldſ.28. Performance of Covenants; afterwards he deviſe 
1I0ũl. a piece to thoſe three Perſons in Performand 
of his Covenant and Bond. It was objected, th: 
this was not given as a Legacy, but in Perl 
mance of his Covenant, &c. But adjudg d, Tha 
it ſhall be taken as a Legacy, becauſe the thr 
* Perſons were Strangers to the Covenant. 
Snell ver- The Father deviſed in thefe Words, viz. I 8 
Is Dee, 2 200 l. a · piece to the two Children of V. R at th 
balk 415. End of ten Tears after my Peceaſe; and afterwan 
thoſe two Children died within the ten Tears; u 
_ judg'd a lapſed Legacy; for the Difference 
where a Deviſe is to take Effe# at a Time to ce 
and where Payment of a Sum is to be made at «Ti 
to come; ſo wherever the Time is annex to ll 
Legacy itfelf, and not to the Payment of it, 
the Legatee dies before that Time happens, i 
lapſed Legacy. 8 
Ihen as to a Legatee in ſome Caſes, tis net 
Dens.»er- ſary that he ſhould be born at the Time of 
23 making of the Will, as a Deviſe of 1006 
was the Children of R. B. who had then five livi 
aan before he dy'd he had two more born; 
ae =o That they ſhall have no Share of the 10 
becauſe there being Children living at the Ii 


o 


if the making the Will, it ſhall not be preſam'd | | 

that he intended it for the Benefit of any more, | 

who were not then living. | : f 

(B.) Vbere the Thing given is Teflamentary, tis See Sale ef 

properly to be recover d in the Spiritual Court, but ee 

ſome Quel ions have been made what is Teftamentary p 

and what not. | A | | 

As where the f Teſtator deviſed Leaſes to his + rBulg, 

eldeſt Son, except 14cl. to be rais d out of ſuch 153 · 

Lafes for Portions for his Daughters, and they 

libell'd in the Spiritual Court for the Money; 

and upon a Prohibition the Queſtion was, Whe- 

ther this was a Legacy Teſfamentary, or whether it 

ſhould be accounted as a Rent iſſuing out of the 

lands? And adjudg d, That it was a Legacy 

T:famentary, and to be recover d in the * a 

Court. 0 N 

$0 where the Teſtator deviſed a Legacy to be Love ver- 

nisd out of the Profits of bis Lands, this was held 2 = 

2 meer perfonal Legacy, and to be recover d like · 2cro. 279. 

miſe in that Court. | OO rBulſtigg » 
Tis true, the Common Law takes Notice of Dogs | 

| Legacy, but that is in Collateral Matters, as ſc, &. F. 


AKA = S 3 3. - 


antzf would forbear to ſue for a Legacy; this — 0 
2 good Conſideration to ground an Action on — 
de Cafe, bit ſuch Action will not lie for a Lega- «Sid. 45. 
in Specie; if it ſhonld, then Actions would be 1 
brought for every Thing which might be recover d 
In the Spiritual Court. | | Ny 
But Juſtice Twiſden was of Opinion, That an 
Won on the Cafe would lie for a Legacy deviſed 
0 be paid out of the Profits of ibe Land; but if 
e Deviſe had been of a Rent to be paid out Rem 
a Leaſe for Tears, there the Suit muſt be in »0/m | 
b eme Conct,” becauſe the Rent iſſud 4 % 
at of the Leaſe which is Teſtamentary; for | 
| | 3 | tit 


where a Promiſe is made to pay Money, if the Nicholſon | 


; Yel. 39. 


14106 Court to be recover d. 
tis a Chattel, and the Rent muſt be of the ſame 
. . 
Paſchall A Deviſe of a Legacy to be paid out of the Bo. 
— age Its of his Lands; and he deviſed the Lands for x 
Bendlos * Term of Years to his Executors, to levy the Sun, 
New Ben- and pay it to the Legatee; adjudg d, This is 1 
low 60. Temporal Thing, and not Teſtamentary, he. 
cauſe the Legacy is to come out of the Profits of 
the Lands. PE 
wVent.2gx So that where a Thing is not Teſtamentan, 
_—_—  *tis not to be recoverd in the Spiritual Court 
Deſborow, but if a Suit is brought in that Court for a Thing 
and A which is Teſtamentary, and the Defendant 
Salk. 547. proves Payment by one Witneſs, which they fe. 
— fuſe, a Prohibition will be granted. 
Friend, A Legatee ſued in the Prerogative Court, and 
8. P. à Prohibition was pray'd upon the Statute 23 H., 
for that the Parties livd in two Dioceſes; but 
| becauſe the Will was prov'd in the Prerogative 
Court, and the Suit was there, and Sentence 
Wh ven for the Legacy, and an Appeal to the De 
| pendrell, egates, and the Sentence affirm'd, and Coſts 
Cro, Car, Taxes, and Execution upon that Sentence, tis 
97- now too late. 
Goodwin (C.) If Security is given to pay the Legacy, then at 
_ in. Action at Law is the proper Remedy to recover it, Court 
* where the Teſtator gave 201. to his Daughter cur. 
and the Executor gave a Bond of 401. with eſe 
Condition for the Payment of this Legacy; 
was held, ſhe could never afterwards ſue for th 
Legacy in the Spiritual Court, for it was extil 
guiſh'd by the Bond, and become a Debt at Com 
| mon Law. I 
Gardner's But this was againſt the Opinion of Juſtice 
| Caſe, Doderidge, who held, That the taking the Bot 
_. did not totally deſtroy the Nature of the Lega<\ccordi 
P. ro. but that the Plaintiff might ſue for the ſame il 
the Spiritual Court, | 


Legacy, where it ſhall -: ' Joy 
The Teſtator deviſed to his Niece 500l. which  _ 
the Lady Chomley had then in ber Hands, and for Pawlet's 
vbich ſhe gave Bond, the Money was paid to the Cu r 
Teſtator before he dy'd; but adjudg'd, That it 337 
was due though the Security was alter'd, becauſe 
this was neither Legatio Nominis, nor Legatio De- 
liti, but a pure Money Legacy, and the Words only 
ſhew that he intended the Legacy ſhould be as 
certain as he could ' demonſtrate; but if it had 
been a Specrfick Legacy, it muſt be loſt by altering 
the Security. ' DR. 3 
A Legacy was given to an Infant, and paid to Holloway 
the Father, who became inſolvent; afterwards >*r/is 
when the Legatee came of Ape, he ſued the Exe- 3 
cutor for this Money; but decreed, That the Pay- Rep. 245. 
ment to the Father was good, unleſs the Executor 
took Security to indemnify himſelf; for if fo, 
then he paid it at his Peril. a 
'Tis true, an Executor may pay a Legacy Neicbrope 
vithout taking Security to refund, if. there is a g. e 
Defet of Aſſets to pay Debts and other Legacies; 1 Ch. 
but he is not bound to do it without taking Se. Rep. 136. 
arty for that Purpoſe z for if he ſuggeſts divers 
Debts due by the Teſtator, the Courts at Common Necton 
Law will prohibit the Proceedings in the Spiritual m__ 
Courts for a Legacy, unleſs the Plaintiff will give Moo! 412, 
curity to refund, if the Debts are recover d on Owen 72. 
theſe Bonds. Goulds 14 


In ſome + Caſes an Executor may be compell'd FER | 
dgve Security to pay a Legacy, as where 1000 l. ju, stint, 
s given to be paid to the Legatee at the Age x Ch. 

WP twenty one, who exhibited a Bill againſt: the Rep. 123+ 

tecutor, ſuggeſting, that he had waſted the 

te, and praying that he might give Security 
Ny che when due, and it was decreed 
eine. 7 whe} 


+ Ac 


408 Legacy, where it fhall ſurvive, &c. 
Buſted Tn the Civil Law there is no Survivorſiy » Ml it 
perſus mongſt Legatees; for if Goods are deviſed to two Bl 


1689. 


— Jointly, and then one of them dies, the whole full fl D 


not ſurvive; but the Executor of the dead Leg. il the 
tee ſhall have his Share; but where the Teſtat the 


deviſed Goods to two jointly, and his Executor af. ne 

| Kats to the Legacy, and then one of them die, | 

by this Aſſent an Intereſt is veſted, and tis be. by 

come a Chattel, and governable by the Rules of Wire 

the Common Law. . Pal 

Tayler And ſo it was adjudg d formerly, viz. May bo 
de, Shore having given ſome Legacies, made Eizuu rc. 
T. Jones PF beeler her Executrix, and gave her and Sir Jon Wi " 
161. Shore the * N of the Refidue of the Goods, and Deb 
dy d. Elizabeth Wheeler did not prove the Wil, tben 


but made Elizabeth Tayler her Executrix, and dy d, 
afterwards Sir John ore took out Adminiſtrativg 
of the Goods of Mary cum Teftamento annexo, and 
made the Lady Shore his Executrix, and dy d, and 
Admmiſtratien de Bonis non, eum Teſtamento amen 
of the ſaid Mary was granted to the Lady Sb; 

and upon an Appeal to the Delegates betweet 
her and Elizabeth Tayler, it was adjudg d, That. 
the Words, viz. to diſpoſe of the Refidue, Oc. ut 
Intereſt was veſted, and that it was not a bart 
Authority to diſpoſe ; and this being a Legs 

the whole did not ſurvive to Sir John Shore, as 
would by a Gift of Goods at Common Lau, b. 
that Elizabeth Taylor and the Lady Shore had a 
equal Right; yet when Adminiſtration de Bonis m 
c. cum Teſtamento annexo, is granted to one, d 
good, and ought not to be repealedw. 

xSalk. 193 Lands where ſettled on Truſtees to raife 
in the much Money for Payment of Debts and Le 
Houſe of cies; all the Money was raisd, and the He 
3 pray d to have the Lands. It was objected, Tit 
tho' all the Money was rais d, yet it was not p 


decauſe the Truſtees had converted great Fan 


Legacy and Legatees of Truſts, &c. 409 
to their own Uſe ; but decreed, That the Heir 
ſhall have the Land diſcharg'd, becauſe it was 
Debtor for the Debts and Legacies, but not for 
the Fault of the Truſtees, againſt whom both 
the Creditors and Legatees may take their Re- 


medy. | | | 
Dead That where Lands are made ſubject 18. Ik. 154 

by Deed or Wall to pay Debts, even thoſe which 

ze barr'd by the Statute of Limitations, ſhall be 

paid, becauſe they are ſtill Debts in Equity, and 

wo the Statute hath taken away the Remedy to 


| recover them, yet the Duty ſtill remains. 2 | 
* Where a Truſtee or an Executor compounds 18alk. 155 
4 Debts or Mortgages, and buys them in for leſs 


then is really due, he ſnall not have the Benefit, 
but the Creditors and Legatees; and if there are 
ne, then he who is entitled to the Surplus, ſhall 
have it; but if one who 1s neitber Truſtee or Exe- 
ator, but acts for himſelf, buy in a Mortgage 
rr leſs than is due, he ſhall be allow'd all that is 
adually due, becauſe he ſtands in the Place of 
the Mortgagee, who might have given hun all 
If he would; and in ſuch Caſe, what is due, and not 
what he gave, ſhall be the Meaſure of his Al 
Jowance; for ſince he runs the Hazard of a Loſs, 
Hany ſhould happen, he ought to have the Be- 
—_ 
The Teſtator had three Nieces, A. and B. and Cuthbert 
he oved his Niece A. 1001. on Bond, and he de- ?"/* 


Peacock, 


200. a- piece; afterwards be borrowed 100 l. more See Cran- 

li Niece A. and dy d. It was inſiſted, That ſo mere Caſe 

nuch of the Legacy of 300 l. deviſed to bis Niece pot. 
which amounted to 2001. ſhould go in Satis- 

Kon of the Debt of 2001. which was due to 

er, and owing by the Teſtator; and the rather, 

Kauſe the Legacy given to her, was greater than 

le Debt he ow d to her; and a Man ſhall be in- 

MR tended 


med 3001. to ber, and to his other two Nieces 184K. 23 MW 


— 


tended to be juſt in paying his Debts, before he 
ſhall be charitable in giving Legacies; but there 
being Proof of Aſſets, and a greater Kindneſs to 
this Niece then the other, it was decreed, that ſhe 
ſhould have the 300 l. over and above the 2000 
which the Teſtator owed her. 
Herne The Teſtator being ſeis'd in Fee, and owing 
- Money on Bonds, deviſed ſome Legacies to hi 
28alk.q16, Children whom he bad already advanc'd, and his 
Lands to his eldeſt Son in Tail, whom he made 
Executor, and dy'd. The Son paid the Bond 
Creditors out of the perſonal Eſtate : And now 
the Legatees bring a Bill in Equity, that they 
might have their Legacies paid out of the Lands; 
and the Maſter of the Rolls decreed, That the 
real ahd perſonal Eftate ſhonld be ſo charg'd, that 
both the Bond Debts and the Legacies ſhould be 
paid; but npon an Appeal to the Lord Chancellor 
Harcourt, the Lands were exempted from this 
Charge: Tis true, if they came to the Sn 
Deſcent, the Legatees might have Relief in Equ 
ty ; but ſince they were deviſed to the Son in Tal 
t was as much his Intention that his Son ſhoull 
Have them, as the Legatees ſhonld have thei 
Legacies, and this Court never breaks into a ſp 
cifick Legacy to make good a pecuniary Legacy 
and here the Children being otherwiſe provide 

| for, are not in Nature of Creditors. | 
2$alk.zo8, The Teſtatrix owed Cranmere 50 l. and d 
'Cranmer's viſed to him a Legacy of 500 L and made hin 
— — ſole Executor; but after the making her Will f. 
»erſus Borrow'd 1501. more of Cranmere, and afterward 
Peacock dyd. The Maſter of the Rolls decreed, this L- 
ante. acy ſhonld be a Satisfaction of both theſe Debts 
but upon an Appeal to Harconre, Lord Ci 
cellor, that Decree was reverſed, becauſe a Coll 
of Equity cannot ſay, the Teſtatrix paid a Det 
when ſhe deviſed a Legacy, © © © 1 


410 


„ Legacy. | 7 
The Father being ſeiz'd in Fee of a foreign 

Plantation, deviſed it to his Son, and made the 

Defendant Executor, and dy'd. The Executor 


and this was in Truft for the Son, who now exhj- 


Defendant confeſs'd the Deviſe and the Leaſe, but 
ad, That great Loſſes had 1 d on the Te- 
ſtators Eſtate, and that he had paid great Sums 
to ſatisfy the Creditors of the Teſtator, and there- 
fore pray'd that he might retain the Rent to 
reimburſe himſelf; The Lord Chancellor Finch 
decreed, That tho' a Legatee ſhall refund againſt 
Creditors, if there is not ſufficient Aſſets to pay 


where all of them have not an equal Share, in 


ſhall never bring a -Legacy back, after he hath 
once aſſented to it : *Tis true, if he paid the Te- 


therwiſe ; but that doth not appear in the An- 
ver: And as to the Plantation, tho' tis an In- 
eritance, yet it being in a foreign Country, tis 
| Chattel, and Teſtamentary; and laſtly, as to 
funding; if the Spiritual Court give Sentence for 
Legacy, without taking Security to refund, a 
dohibition will be grant. | 
The Father being an Executor, waſted the Goods 
his Teſtator, and afterwards deviſed bis own 
ods to V. R. and made his own Son Executor, 
ul dy'd; afterwards a Bill was exhibited againſt 
e Hon, who was an Execntor of an Executor, tq 
mg him to an Accompt of the Eſtage of the 
de firſt Teſtator; and pending that Suit, ance 
der Bill was brought againſt him by V. R. the 
gatee, to whom the Goods were deviſed as 
hueſaid, and thereupon he deliver'd the Goods to 


N. and aſſented to the Legacy; afterwards i 


made a Leaſe of it for Years, rendering Rent, 


„„ 


411 
Noel ver- 
ſus Robin- 
ſon, 2 
Vent 358, 


bited a Bill in Equity to have the Rent. The 


all of them; and ſo likewiſe againſt Legatees, 


regard Aſſets fall ſhort, yet an Executor himſelf 


ſator's Debts by Compulſion, it might have been 


Hodges 
ver ſus 
Wadding- 
ton, 2 | 
Vent. 360, 


—_ r 

the Suit upon the Bill which was firſt exhibited, 

It appear d, that the firſt Executor had waſted the 

+ Goods, and thereupon he who was Complainant in 

that Bill, and alſo the Son, who was Executor of his 
Father the waſting Executor,exhibited another Bill 

_ againſt R. the Legatee to compel him to refund; \ 

but there could be no Relief upon that Bill, be. * 

cauſe the Son, who was Executor of the waſting 

Executor, was one of the Complainants, and ha- 

ving aſſented to the Legacy, ſhall not be admit 

| ted to bring it back, and undo his own Aﬀent; 

but Liberty was given to bring a new Bill againſt 

NV. R. the Legatee, and the Executor of the ua. 

ing Executor; and then it was decreed, That the 

Legatee ſhould refund againſt a Creditor of the 

Teſtator, who in Equity could only charge the 

Executor of his Executor upon a waſting by the 

firſt Executor, but if an Executor pay a Debt 

upon a Simple Contract, there ſhall be no re. 


funding to a Creditor of an higher Nature, the of 
wan Caſe went upon the Inſolvency of the Lit 

„ Where is deviſed, and no ci 7. 
Where a Legacy is Ueviied, and no oly 

3” Time ps for the Payment, if the Legatcoln wif 
js an Infant, he ſhall have Intereſt after one Te nj 
from the Death of the Teſtator, for fo long Tim E 

z allow'd the Executor, that he may ſee whetd and 

there are any Debts, and no Laches ſhall. be ima (hal 

ted to an Infant; but if the Legatee is of ful yhic 

Age at the Death of the Teſtator, he ſhall ba ſbe! 

no Intereſt but from the Time of the Demand q vor. 

his Legacy; but where tis made payable *t Wi wid 

Day certam, it muſt be paid with Intereſt frot — 

5 ä It 


that Day. 


woo 
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Life, what. ſhall be an Eſtate for Life 
by Deviſe. 0 TOO 
HERE there are no Words of Inheri- See Heir. 
tance, the Deviſee hath only an Eſtate fox 39% 
e 


Life, and though ſome Words may ſeemingly tend 
that Way, yet the Eſtate is ſtill bin 5 | AY 


1.) As a Deviſe to one paying ſo much out of the 
5 Haſs "64, to dif] fy Sa La © ee 
(2.) That one ſhall be Fir to the otber. ob | 
(3.) A Deviſe to one, and to bis Iſſue Male. 
(4) So a Deviſe to two equally to be divided, &. 


(1) Tis true, the Word paying generally makes 
a Fee-Simple z but where the Payment is to be 
aut of the Profits of the Lands, tis otherwiſe... _ - 
A Copyholder having ſurrender'd to the Uſe Mich. 25. 
cf his Will, deviſed his Lands to his Wife for In. 
Life, and that after her Death, ſhe or her Exe- 
eutors might ſell the Lands. ſecundum formam ultima 
Voluntatis; this Surrender was preſented, and the 
Wife was admitted for Life, ſecundum formam ulti- 
na Voluntatis; adjudg'd, That ſhe had an expreſs - 
Ffate for Life, and a Fee. Simple in her to ſell, 
and for that Purpoſe thoſe Words After her Death 
ſhall be conſtru'd, that ſhe might ſell the Eſtate. 
which was to remain after her Death; and that if 
ſhe had not Power to ſell it in Fee, then the 
Vords to ſell ſecundum formam Voluntatis had been 
vad; ſo that ſuch Conſtruction muſt be made, 
Sy the Words of the Will may ſtand, if 
ww. h | 
In a ſpecial Verdict in Ejectment the Caſe was, Thomlin- 
theTeſtator being ſeis'd in Fee, deviſed his Landsto 8 I 
5 ife for Life, and tben to be at her Diſpoſal 4 18 lk. 239 -F 


Eeq 


were .f 
tis not a Payment of a Sum in Groſs, and ſos 
Charge upon the Perſon of the Deviſee; but upont 

is Land, in nature of 2 yearly Rent out of the 

Profits; for where the Charge is upon the Land, | 
or where the Payment is to be made out of the 

Profits of the Land, there the Deviſee can be no 

Loſer, as he may where the Payment'is to be of 

um in Groſs; for in ſuch Caſes, the Deviſee 

my die before he can receive it out of the 
i there were Tenants for Life, Remain- Dye«r351.6 


TOUS AK Quf= 


- . 


12 er in Fee to his Son, who deviſed to his Wife al! 
at de Lands that he might have in Reverſion aften 
or Wthe Death of his Father, paying to the right Heirs 
he i the Father 40 J. yearly ; the Son dy d, livi 


n C 5 42 
his Father; adjudg d, That the Wife 4 25 Ts 
Eſtate for Life, and ſhe ſhall not pay the an- 
nuity till after the Death of the Father, becauſe 
the right Heir can have no Right during his Fa- 
Deviſe of his Lands to his Wife for Life, and Carter235 
iter to be diſpos d by her to ſuch of my Children 
Is ſhe ſhould think fit, this makes a Fee, but if 
had been, I deviſe my Lands, at my Wife's Diſ- 
ve, to ſuch of my Children as ſhe ſhall think + 


my r there the Children take it expreſly by the 

of of the Father, and the Words at her Diſpoſe, 

ter, lte to the Children, not to the Eſtate. 

ber (2.) /bere a Deviſe is to two, and that one ſhall be 

r to the other, that makes an Eſtate for Life, viz. | 
batte Teſtator being ſeis'd in Fee, deviſed that his Conie"s 

ma ite ſhould take the Profits, till his Daughter 7 
te was of the Age of ſixteen, and if ſhe dy'd, 2 
deen R. B. ſhould be his Heir ; the better Opinion 
ies, that ſhe had an Eſtate for Life. | 

Fi. The Teſtator had three Sons, and Lands in Wood 
re Villages, and devis d his Lands in B. to 7 


fn, his Lands in ©. to his ſecond Son, and his ig 87. 
| | Lands 2 Cro. 260. 


"| Eife, Eftate'for 
Lands in D. to his youngeſt: San, but did not l. 
mit what Eſtate they ſhould have; then Yard 00 
was, That if any of them died, the Lan fury 
ſhall be bis Heir, John the eldeſt Son had Iſu 
and dy d; it was adjudg d, that ſuch Iſwe fal 
have John's Part excluſive to his Uncles, becauſ 


Fobu having only a Freehold for Life, the Rever dre 

in Fee deſcended on him, by which Deſcent [ 

his Eſtate for Life muſt be drown'd, and his Deu br 

cannot revive, and veſt thc Remainder in his tw * 
„ c ee e But 
Pettiwoocd And long before this Caſe happen d, the Tea 
verſus tor had three Sons, and three Houſes, and devi 
Cook, 180 to each of his Sons one Houſe in Tail, andif ay an 
Leon. 18e of them dy'd without Iſue, that the Survivn wy 
arch. 40. ſhould have totam illam partem, equally to be u 
Cro. — vided between them; one of them dy d without 11 
— og 5 Iſſue, the Survivors ſhall have only an Flats l 
antea 356. for Life in that Part, becauſe there are no Word 
S.C. by which it appears what Eſtate they ſhall ban on 
nin it; for the Words totam illam partem, do exten 15 
only to the whole Meſſuage, and not to the who 1% 

 Efate the Teſtator had in it, and the Fes ſhi uf 
deſcend to the Heir. 1 T7 

pitt verſus So a Deviſe of an Houſe to his eldeft Son i bf 
Brown, 2 Tail, and another Houſe to his ſecond Son lll.” | 
Brown1.74 Tail, and another to his third Son in Tail; u * 
if any of them die without Iſſue, Remainder y 

the other two equally ; this ſhall be only an WM. 

Rate for Life, becauſe thoſe Words extend toti FE 
Quantity of the Land, and not to the Quan, 
B x 
Dickens So a Deviſe of all his Lands and Goods after! . 0 
Mahn. Debts paid, to R. and B. his Children, equaly "WF. 
Cro. Eliz. divided between tbem; adjudg'd, that this was 00] 11 
30. an Eſtate for Life in the Lands, for the Goods? % 
22 Lands are joined together, and tis a Deviſe of t! Ty 
Golol:132 Goods for ever, of which they were Fry 11 


% 


Life, by Deviſe. 5 
Common 3 yet there being no Words of Inber itanse 
to paſs the Lands, tis only an Eſtate fer Lite in 


2 75 
115 


dem; for the Words equally to be divided ſnall f 
=, ot relate to the Continuance of the Eſtate for 37 
. erer, but to the ſeveral Occupations of his-Chil- 


dren. EG oy CT TL X 
'Deviſe to D. and to his elde Iſſue Male; (he Lovelace : 


ent an Hui * 21 Thee 1). verſus | | 
having no Son then living) adjudg d, That D. had 7 | 
at oly an Eſtate for Life, becauſe of the Word'eldeft. — 


But Serjeant Moor, who reports this Cafe, tells 0. 
ts, it was Gavelkind Lands, and that the Deviſe And. 234. 
was to one and to his eldeft Iſſue Male, and fo from 22 | 
Heir Male to Heir Male for ever; and that this . 37% 
was an Eſtate for Life, only in all the Heirs Males _. ;. 
which were then born, and not to others who 
ſhould be born afterwards, for ſuch a Limitation 
of Lands in Perpetuity is voic. 

$0 a Deviſe to Robert Archer for Life, and after: Baldwin 
wards to the next Heir Male of Robert, and to the goth, - 
Heirs Males of the Body of ſuch next Heir Male. Cro. Eliz. 
Robert had Iſſue John, this is only an Eſtate for 453. r_ 
Lie in Robert, and Jobm the right Heir ſhall take . 88.4. 
by Purchaſe and not by Deſcent. 44,37 

The * Teſtator deviſed his Mannor of Dale to Moor 52. 
lis ſecond Son ; Item, I give my Mannor of Sale 
tomy ſaid Son and bis Heirs, the Son hath only an 
Eſtate for Life in the Mannor of Dale, for the 
Word Item ſhall not be taken as a | Copulatrve, but 
ua new Grant, REY 

A Man had Iſſiie two Sons, and deviſed a Fawcett's 
Wiety of his Houſe to his Wife for Life, and ga * 
the other Moiety to his ſecond Son, Item: I deviſe 83% 84% 
t0 my ſaid Son the Houſe and all the Lands belong- 
ng to it, after the Death of my Wife; adjudg d, 
That he had but an Eſtate for Life. | 

Deviſe of Black- Acre to his Daughter, and the Ne, | 
fir of ber Body, Item, I deviſe White- Acre unto Ty 
ty ſaid Daughter; adjude'd, That ſhe ſhall have 

* ; 7 1 f on y 


1418 Life, Eſtate for 
only an Eſtate for Life in V bite. Acre, for le 
Word Item doth not import that ſhe ſhall have 
Pbite. Acre in the ſame Manner that ſhe had Rlal 
Acre; but if it had been, And alſo M hite-- Acre, ſig 
| bad an Eſtate Tail in both, becauſe tis an entire tor; 
Sentence. | | 
* Deviſe to Roſs for Life, and if he mary over 
- that 4s. after my Deceaſe, and have any Heirs of hi 
_ 'Clerk ver- Body lawfully begotten, then that Heir ſhall hae Marta 
oy, — 2 3 r * Heir of the iſs 24 
| £593» Body Heir; and if ſhe dy'd witbout Iſu, Wore 
= 1 Remainder over; adjudg'd, That Roſe had — 
2 Kell. an Eſtate for Life, becauſe the Words of Linis ld 
Abr« 839. tion being grafted on the Word Heir, do plainly enge 
ſhew, that the Word Heir was uſed as a Defy vin 
tion of the Perſon, and not for a Limitation of the l= 
Eſtate. This Caſe is reported by juſtice Cole 
by the Name of Clerk and Day; we are told Machu 
by Serjeant Moor, That Roſe had but an Eſtate Where 
Por Life, and that the Inheritance was in abeiance 
during her Life, and that immediately upon her c w. 
Death it veſted in the Heir by Purchaſe. Juſtia Wſould 
'* _ _ " Crook tells us it was adjourn'd, but that two u 
ſtitices againſt the Opinion of Popbam, held, That 
Roſe had an Eſtate for Life, for the Reaſon before tber 
mention'd; and they all agreed, That a Deviſe ue {: 
one and to the Heirs of bis Body made an Eſtate n 
Tail; and the Chief. Juſtice held, That if an Estate ll B. 
for Life is limited to the Anceſtor, and by te ve! 
ſame Deed tis limited to his Heir, he ſhall be 07) ar 
, for Shot 31 ts v3 in AE 
Bicen, Deviſe of the whole to his Wiſe for Life, debe 
verſus afterwards to his three Sons three Parcels of Land, 
Hill, Cro. but doth not limit what Eſtate either ſhall have; 
Bie, 497- and that if any of his Sons marry, and 
1 44 Iſue Male of bis Body, and die before he enter on deente 
| and, then his Iſſue ſhould have that Part; the 
:youngeft Son marry'd, had Iſſue, and eptered my 


— 


 * Life; by Deviſe. 
zh Fart, and dyd; adjudg'd, That he had only 
in Eſtate for Life, and therefore his Iſſue could 
got have his Part, but the Fee muſt deſcend to 
his Uncle, who was the eldeſt Son of the Teſta- 


and if he die without Iſſue, that it ſhall remain 
if the dying without Iſſue is limited to be within a 


fore be enter on the Land, as in this Caſe: 


xudg'd, That by the Words Effates and 
there was neither a Fee, nor an Eſtate for Life 
aſſed, becauſe it is coupled with perſonal Things 
if which he was poſſeſſed, but at the moſt ſhe 
wuld have but an Eftate for-Life. 


ul Bargains, Grants, and Covenants which I 
ve from Nicholas Webb, my Son Henry ſhall en- 
„ and his Heirs for ever, and for lack of Heirs 
l his Body Remainder over. The Southfield and 


tat Henry had but an Eſtate for Life; for the 
Tord Heirs of bis Body extend only to the Bar- 


hlleQed out of the Words of the Will ſo to — 


tor ; for though tis true where a Deviſe is to one, 


over, this makes an Eftate Tail; yet tis not ſo 


The Teſtator was ſeis d of Lands in Fee, and Vi 
had Lands mortgaged to him in Fee, and the Mort. or 
noe was forfeited, (but Rolls ſays it was not) and w | 
having deviſed his own Lands in Fee, he gave to 3809. 
his Wife all the reſt of his Goods, Chattels, Leaſes, Cra Car. 
Ffates and Mortgages, whereof he was . eſſed; _ ; 

1011 gages Abr. 934. 


Taba were not Bargains of Webb, adjudg'd, 


uns of Webb, and that where the Heir is diſin- 
leited, there muſt be an apparent Intention 


crtain Time, as if he die without Iſſue before he 
24 Years of Age, or living ſuch a one, or be- 


Deviſe of ſome Lands to his eldeſt Son in Tail, Sir 
and of other Lands to his ſecond in Tail, and of . | 
ther Lands to Henry in Fee. Item, I give unto cro. cm. 
the ſaid Henry my Paſture Lands call'd Southfields, 368. 

ly Meadow call'd Varhay, c. alſo I will, that 


4% 7 : 


3 


riland, 


Jones 


Life, Eſtate for, Sc. 
and it ſhall never be done by doubtful Expreſſ. 
ons as in this Caſe; for having limited fever] 
| Lands to fevers] Sons in Tail, and ſome to Han 
nin Fee, and then giving more to Hewy, not men- 
tioning what Eſtate he ſhall have, the Law hull 
_ conſtrue it that he intended it only for Life; and 
the Word Item ſhall not couple the Sentences, and 
extend to the Quantity of Efate, but to the (vl. ior 

___ lowmgClauſe. 555 
Bikes Deviſe of the Fee. Simple of his Houſe to Rd 
raf And after her Deceaſe to V. B. her Son; the Me 
maimond, ther had only an Eſtate for Life, and the Son ie 
x And. yt. Fee in Remainder. nid oh 5 ins 5 

_ J. The Father made a Settlement on his elit ih: 
bar, = Body in Teil Vie, and afterward by will fs 
zr ker, in Tai ale; and Aa | y Will he m 
od. 416 devisd, That if his Son's Wife dy'd with + 

ue Male, living her Hs/baud, that he ſhoul 
have Power to make a Jainture to any other 
Wife, and for want of Iſſue Male of his Son, tl 
Land to remain to his Son þy any other Wife 
and in Caſe of Failure of Iſſue Male by his 8 
then all his Lands to his Grandchildren and th 
- _ Heirs; adjudgd, That there being no exprel 
: Eſtate deviſed to the Son, the Words which ſeen 
. tocreate an Eſtate Tail, viz. in Caſe of Fail 
of Iſſue Male will not do it, and fo tis but 
Eſtate for 2 1251 | 
Iol. Rent iſſuing out of all | 
Pexall's Lands payable Quarterly, with Power to e H 
Ceſe, ſtrein, and to hold Courts of all his Manna 
18 85. for Life; this is a Deviſe of the Rent for Lif 
Abr. 845. becauſe tis a Recompence for his Service in Kees, : 
71] ing Courts, which was for Life. | n in 


bd hi 


WW ates. 5 BA 
® | 8 N no 


Linitation oo Hae by bd. 
See 248. 


HIS Word 18 | uſaally ſe” es to be eur 
Bounds or Compaſs of an Eſtate, ſignify- 
ry the Time how 1 15 it ſhall continue, or ra- 
her a Qualification of a precedent Eſtate, and 
t differs from a Condition, for that either creates, 
lunge, or defeats an Eſtate upon an incertain 
vent. 
The moſt apt and proper Words to make a Li | 
tation are, quamdin, Dum, Dummodo, fi, quouſque, es 
dthe like; but 1t may be made by other Words, | 12 155 
may be ſeen in the Caſes following : 
And 3 in Wills there muſt be a Deviſe over to 
wke a Limitation, except it is deviſed to the Hi 
t Law paying a Sam in Groſs; for that muſt ne- 
eſanly be a Limitation, becauſe if it ſhould be 
Codition, it muſt deſcend to the Heir, who is 
he Deviſee, and would be extinct in his Perſon, 
u then there can be no Remedy to compel the | 


yment. 

ks Deviſe to his Wife for Life, Remainder to wellock 
his eldeſt Son, r 40 6. to each of his Bro» r. 

ers and Siſters; this is a Limitatzon, and not à Cr. Eliz: 
nition ; ſo that upon Non-payment of the Mo- 204. 3 
„his Eſtate ſhall ceaſe, and be transferr'd to Rep. 20,2 
Riker at Law, tho tis true the Word paying in Lon. 11 
Vill generally makes a Condition. > © OOO 
The Teſtator had Iſſue two Sons and two Daugh- ha 

n and deviſed his Lands to H. his youngeſt Baldwin 
M in Tail, upon Condition that he paid his two vert 
n 20 l. per Annum at their full Age; and 8 
he died, then he devisd it to his eldeſt Son 356.1 Roll. 
nd his Heirs, upon the like Condition; and if he Abr. 411. 

i * it, then he devis d the Lands to his 
Daughters 


Hammond _ 


Limitation of .) 
Daughters and their Heirs. Juſtice Croke hath re. 
ported this Caſe imperfectly, for he tells us, thi” 
was adjudg'd to be a Condition, and not a'Liniu Wl '* 
tion, and that the eldeſt Son had the Eftate for iN 
the Breach of the Condition. But my Lodi © 
Rolls tells us, That if it ſhould be a Condin t. 
on, it would not only defeat the Daughters of 
their Portions, but the future Deviſe to then, 
which is directly contrary. to the Will of tee 
Teſtator, and therefore it ſhall be conſtrued to be ha 
2 Limitation upon the Eſtate of H. the youngeſt 
Son, and that his Brother, the eldeft Son, (hull L 
Þ ja take it as fuch. e e ee 
= So a Deviſe of Lands to his eldeſt Son upo fot 
verſus vndition that he pay 20 l. to his Brothers, and I v. 
Pretty, he fail of paying it to either of them, that then lc 
x Roll. he or they may enter and hold the Lands, this M“ 
Abr. 41. 4 Limitation of the Eſtate. _ 3 
a . *Tis probable upon theſe Authorities the (a 
. ef Fry and Porter was adjudg d, which was a Degel 
vent. 199. Viſe of Lands to his Wife for Life, and afterwar 
Raim. 2 36. to his Grandaughter the Lady Anne Knolls, and 


2 Lev. 63. the Heirs of her Body, provided and upon Candi (0 
ſhe marry with the Conſent of his ſaid Wife, aan” 0 
the Earls of Warwick and Mancheſter, or the mie 
Part of them; and in Caſe ſhe marry'd withou lt: 
ſuch Conſent, or die without Iſſue, Remainde ic 
|  overto a Stranger. It was adjudg d, That tha ben 
the Word Condition is in this Clauſe of the Vil 
yet tis not a Condition, but a Conditional Tini , 
ion of the Eſtate to ſupport the Intent of H 
Teſttator, and to let in the Remainders; for tn 0 
bare limiting a Remainder over, makes it 3 * 
nitation and not a Condition; for tis in Effect a A 
the Teſtator had ſaid, if ſhe marry without Cul * 


2 ſent, or if ſhe die without Iſſue, my Eſtate ſha 
remain to another. And if jt ſhould be a C 
ion, and the Grandaughter ſhould not perict®.: 


- 5 


London Cuſtoms. 
in ſuch Caſe the Heir at Law might enter and 
take Advantage of it, and by Conſequence he 
would defeat him in Remainder, which could never 
de the Intent of the Teſtator; but it being a Limi- 
tation, it ſhall only determine her own Eſtate. 

A Deviſe of his Lands to his eldeſt Son in Tail, 
Remainder to his youngeſt Son in Tail, Remain- 
der to the Heirs of the Body of the Teſtator, who 


And if either of thoſe on whom be had entailed bis 
Lands, ſhould moleſt the other for the ſame, or mort 
rage, ſell, or otherwiſe incumber it, that from thence 
fath ſuch Perſon ſhould be excluded, and the entail 
made to him ſhould be of no Force, but that it ſhall 
deſcend, and come to the next in Tail, as if ſuch diſ- 
nderly Perſon had not been mentiond in the i ill. 


youngeſt Son join'd in a Recovery, then the Sifter 
enter d for a Forfeiture; and adjudg'd, that her 
Entry was lawful, for this: was not a Condition, 
but a Limitation of the Eſtate ; for if it had been 


demainders, which was never intended by the 
eſtator; but 'tis a Limitation of their Eſtate 
Thich determines the ſame, and caſts the Freehold 
Ipon the next in Remainder without Entry. 


London Cuſtoms. 
Under this Title I ſhall mention, | | 


men's perſonal Eſtates. | 
(2.) The Cuſtom of Hotch Potch. 
6.) Such Cuſtoms as relate to Executors, 
(4) To Orphans. | 


0 A to the Diſtribution or Diſpoſition of Free- 
1 men's perſonal _— | 
al - If 


had Iſſue a Daughter, Remainder over in Fee, 


The eldeſt Son levy'd a Fine, and he and the 


Newis 
ver/us 

| arke, 
Plo. Com; 
203. 

Moor 543. 
reported 
there bythe 
Name of 
SNarringe 
CON verſits | 
Minors. 


a Condition, then the eldeſt Son might have en- 
erd for the Breach thereof, and ſo defeat all the 


(1.) The Cuſtoms relating to Diſtribution of 8 | 


. Gar. 2, third is ſubject to the Statute of Diſtributions, by 


— U 


424 London Cuſtoms. 

| If a Freeman of London be marry'd, but has dr 
28alk.426 no Children; on his Deceaſe, (after Debts paid, i": 
| and the cuſtomary Allowances for his Funeral, | 
and the Widow's Chamber deducted) the Half of 
his perſonal Eſtate, by the Cuſtom, belongs to his 
Widow, the other Half he may diſpoſe of as he 

 pleaſeth. „%%;ð” nap 
So if he has Children, and no Wife, half af 
his Eſtate belongs to his Children, the other half 
he may diſpoſe oft. Yor 
But if he has a Wife and Children, one third ut 
Part belongs to the Wife, another third Part ue 
the Child or Children, and he can diſpoſe of the 
remaining third Part only. Wi 9 
And if ſuch Freeman die Inteſtate, the Cuſtom 
can only affect two thirds, and the remaining *" 


cap. 10. Which one third thereof is allow'd to the Widow, 
ante 22: and two thirds to the Child or Children; fo di 
3: viding the whole into ninths, four Ninths belong 

25alk-426. to the Widow, and five Ninths to the Children. 
If a Freeman make his Will contrary to theſe 
Cuſtoms, and give away more than the third Part 
of his perſonal Eſtate from his Wife and Children 
they may be reliev'd againſt ſuch Will, by exhi 

biting their Bill againſt the Executor in the Cou 
of Orphans, and ſo much of the Will as is con 

y| trary to the Cuſtom, will be declar'd void. 

„e Or if a Freeman ſhall ſettle or make over a 
Ales. 30. or any Part of his perſonal Eſtate, with a Dee. 
Not >erſius to defraud either his Wife or Children of their ff 
 Executor of Shares or Parts, they may likewiſe be reliev d. 
1 A Freeman of London had two Sons, the eldet ey 
Rep. 84, dy d leaving a Son, and then the Freeman dy d 
1a Car. x, the Grandchild, tho in Law a Repreſentative ( 
the Son who never was advanc'd, has no Part 
the Cuſtom of London; for the Cuſtom exten 


only to the Children, and not to the — 


A 


| London Cuſtoms. . 425 . | 

den, per Northey, and ſo it was certify'd by the | 

Recorder into Chancery. 8 | 2S4]k, 426 3 
The Widow of a Freeman is within the Cuſtom . | 

for ſhe having the Liberty and Privilege to trade 

in the City, and ſo able to take Benefit by it ſhall 

te bound by the Cuſtoms of it. | | 
The Mortgage of an Inheritance to a Freeman Thornbo- 

hath been held to be Part of his perſonal Eſtate, W e, 

and to be divided according to the Cuſtom. x bs.” 

do hath a Legacy, where a Freeman was Exe- Caſes 285. 

utor, and Reſiduary Legatee, and dy'd. The Civil ver- 

Queſtion was, Whether the perſonal Eſtate being % Rich, 

ut a Legacy, which till Election veſted prima . 5 

vie in him, not as Legatee, but as Executor? It y 

35 agreed, That the firſt Teſtator's Eſtate, which 

mains in the Executor as Executor, ſhall not be 

ubje& to the Cuſtom as the Executor's own Eſtate; 

he Lord Chancellor decreed the contrary, and 

ad, I will make Election for him. 1 3 

But where a Freeman of London purchaſeth a © OA | 

aſe for Years of ſome Houſes in London for © 

col. and afterwards for 100 JI. more, bought the 

heritance, and takes the Conveyance in ano- 

ers Name in Truſt for him and his Heirs, and / 

es: The Queſtion was, Whether this Leaſe be | 

thin the Cuſtom of London to be deviſed as a 

attel> For it was agreed by all, that a Leaſe + Anand 

Ir Years aſſign'd over to attend the Inheritance, nr 

not within it; and the Chancellor's Opinion Aves, 

s, That neither can this Leaſe, for it is knit to the Rep. 186. 

Weritance, | | 32 Car. 2. 


it has been adjudg'd in + Chancery, where ben. 


2 loney was depoſited by the Father to purchaſe ee 
ay 0s in Purſuance of Marriage Articles, that it See Ham- 
re all be taken as real and not perſonal Eſtate, mond ver- 
tl was held in the Caſe of Putte and Hatton, — Le 
nend . 2. that a Citizen of London cannot deviſe conera. 


3 his 1Lev. 227 


426 


R 9 9 : 2 Bf 
11338 . 28 — * ; g * n 
- FN 5 Who; Toba SORE 4 * 
7 Ez "We ; * 


London Cuſtoms, © 
his Child's cuſtomary Part over to another, in 
Caſe the Child die in his Minority. 


(. 2) 4, to the Cuſtom of Hotch potch. | 


It a Freeman advance any of his Children with 
a Portion, it ſhall be taken to be in full of their Ad. 


vancement, and ſhall bar them to demand any 


farther Part by the Cuſtom but if it appear what 


that Portion was by any Writing under the Fa. 
ther's Hand, or by his Will or Marriage Settle 
ment; ard although by the ſaid Will or Settle 
ment it is declar'd, that the ſaid Portion is or was 
in full of his Child's Part by the Cuſtom, yet thi 


Child ſhall come in for a further Share of the 


A8alk. 426. 


"8 Lond. 
14. 


cuſtomary Part of his Father's perſonal Eſtate, 
bringing the Portion already receiv'd into Huch 


potch with the unadvanc'd Children. 


As for Inſtance, a Freeman has two Children, 
and giveth to one of them 10001. towards hi 
Advancement, and then dies worth goool. inth 
Caſe the Wife, the Children, and the Executor 
ſhall have three equal Parts, viz. 3000 l. each 
and then the 1cool. given in Advancement, ſhal 


be brought into Hotch potch with the Orphonag( 


Thirds, and equally divided between the tw 
Children, which will make their Shares 2000 
each. | 7 „ 

If a Freeman advance his Son or Daughter wil 


a Portion, and they being of full Age, give hin 
a Releaſe of all Claims they might have on I 


Eſtate at his Death; or if the Daughter after mal 


ry, and her Huſband gives the Father the li 


Bec kſord': 


Caſe, 
2 Rep. 
n. 359 


Releaſe, ſuch Releaſes are void; and the Realo 
is, becauſe neither of them had any Right e 
Claim to any Part of the Father's Eſtate till alt 
his Death. FR hs 

If a Freeman has but one Child, and he h. 
receivd ſome Portion from his Father, and the 


the Freeman dies, leaving this Child and : k 
| EF 


U 


London Cuſtoms. 427 
low ; the Child ſhall have his full Orphan's Part, g 
without any Regard to what he has already re- 
ivd; for that Advancement in Part is only to 
te brought into Hotch-potch with Children, and  _, 
got with others, per Northey. tou " 2Salk. 426 
. Of ſuch Cuſtoms as relate to Executors. 

By the Cuſtom, Probate of Freemen's Wills in Lutch's 
Lindon is before the Lord Mayor in his Huſtings; C 1 


3 Hob. 
and it is a Cuſtom for the Executors of Freemen to 2 


* 


ive Bond as well in the Court of Orphans, as in :; Car. 2. 


1. he Spiritual Court. : . p. Cal- 
lt is a Cuſtom, if a Contract be made by one 2016. 
* nelling 
wel itzen to pay Money to another, and he who er 

te uade the Contract dies, his Executor or Admini- Norton, 
0 ſtrator ſhall be chargeable therewith, as if it were 5 Co. 82. 


don an Obligation. | PL - 
80 b 6 Bona Notabilia are to be to the 5 1 

alue of 101 in London. | bs 
The Executor of a Freeman, if he does not in- Executors. 
ſu the Apprentice, is liable by the Cuſtom to fannt 


ator : 
ach ride for him, or find him another Maſter. = 
a In the Caſe of Anderſon and Redſbam, verſus Hull, 

nz "ck and Chandler, there happen'd a Loſs of Part of 11 . 177. 


vl Freeman's Eſtate by the Inſolvency of his Exe- 
tor, and the Queſtion was, Whether it ought to 
be born out of the Teſtamentary Part of his Eſtate 
wit"), or out of the whole perſonal Eſtate as well 
ſtomary as Teſtamentary ,there being no Cuſtom 
I the City directing how ſuch Loſs ſhould be born. 
It was decreed in Chancery by the Lord Chancel- 
Tr Cowper in Trin. Term, 1715, that the Widow and 
hans of a Freeman of London are in the Nature 
ht "Creditors for two Thirds of the perſonal Eſtate he 
hell die poſſeſs'd of, and that if any Loſs happen by 
le lnſolvency of his Executors, ſuch Loſs ought to 


he H born by the Legatees of a Freeman entirely out 
| bo his Death's Part ; ſo that the Widow and Or- 
a | 
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Cro. Eliz. 


pt. Pe asd = | 


Wilkinſon And the Mayor and Aldermen commit the Cy 


ver ſus 


Bolton, x7 ſtudy of ſuch Orphans to whom they think pre 


Car. 2. 1 
Lev. 162. 


x Sid. 250. Court, they may lay a Fine on ſuch Perſon, 20 
Riym%g cording to the Quality and Portion of the! 


116. 


Harwoods phan; and if ſuch Perſon refuſe to pay th 
1 24 Fine, they may commit him to Newgate till h 
r. a. 2 ſybmit; but it ſuch Perſon ſettle a competent Eſt 


Lev, 32. 
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London Cuſtoms. 
phans may have two full Thirds of the Freeman's 
Eſtate, as if no ſuch Loſs had been. 

4. Of the Cuſtoms relating to Orphans, 

The Court of Orphans is held before the Lund 
Mayor and Aldermen, who are Guardians to all 
Orphans, and it is the Cuſtom, that if any Freeman 
or Freewoman die, leaving Orphans within Age, 
unmarry'd, that the Court of Orphans ſhall hae 
the Cuſtody of their Bodies and Goods, until they 


attain the Age of Twenty One, unleſs the Orphan 
being a Female, ſhall mary. | 


per; and if any Perſon marry ſuch Orphan, be 
ing under Age, without the Conſent of the Cai 


1 Mod. 59. on the Orphan, as the Court ſhall direct, they, ent 
1 Vent. Petition, uſually remit the Fine. „„ 1 
478. The perſonal Eſtates of Orphans was forme! | 
paid into the Chamber of London, by the E 
cutor or Adminiſtrator. 00 
But by an Act made the 5th and 6th of Vn. 7 

5 it is provided and enafed, that no Perſon u 
Cap. 10. ſons whatſoever ſhall, at any Time, be compelled or oll A 
ged, byVirtue of any Cuſtom within the ſaid (ih, il. h 
by any Order or Proceſs of the Court of Orphans of 
otherwiſe howſoever, to pay or deliver into the Chow... 


of the ſaid City of London, any Sum or Sums of 4 
Mey, or perſonal Eſtate, due or to be due, or belong! 
to any Orphan or Orphans, of a Freeman of th} 
City. any Law or Uſage for inforcing the ſame u 
withſtanding. Ho 
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na Marriage, Conditions annexed to it. 
Onditions againſt Marriage in general, are void 
rl ( in Law, as if a Legacy of 500 l. is given to 
al. Woman if ſhe doth not marry, and 300 l. if ſhe 
"SY goth marry ; and afterwards ſhe marrieth, ſhe 
oe hall have the 50 l. becauſe the Condition an- 
ave gerd to that Legacy 18 void. | 4 2 77 
ney 80 if a Legacy 1s deviſed to a Woman, if ſhe 
nan doth not marry ſuch a Perſon, and if ſhe doth after- 
( wards marry him, the Legacy is void. 
By the Civil Law, if a Legacy 1s deviſed to a 
* Man provided he marry E. A. the Marriage muſt 
ale effect, otherwiſe the Legacy is not due ; but 
" if it be that he marry with the Conſent of R. B. 
| he is obliged to be married, but it may be without 
sch Conſent, unleſs the Legacy is deviſed over 
Ne another Perſon; and the Reaſon is, becauſe 
abe Marriage being limited to the Conſent of a 
particular Perſon, if he ſhould refuſe to give Con- 
„kat, it would wholly obſtruct the Marriage it 
gelle which is a Thing againſt Law; but if the 
Fil Legacy had been given, ſo as he marry with the 
Advice of V. NM. in this Caſe he muſt ask Advice, 
1 tho he is not obliged to follow it. . 
Ide Father deviſed 500 l. to his Daughter, but Godb. 5x. 
„t vas upon Condition, that if ſhe would not A 
% May R. B. it ſhould be taken from her and given. 
WM e im, the Daughter died before ſhe was capable 
mil” Marriage, or qualified to give her Conſent. 
1 Ibis Condition is only in terrorem, and R. B. ſhall ' 
loi dot have 500 l. tho' tis deviſed over to him, be- 
Js eule there was no Fault in the Daughter, and 


therefore there ought not to be any Puniſhment. _ 

A Devife of 20 l. per Ann., to his Wife, if ſhe 
bal remain a Widow; in ſuch Caſe, by the Civil- 
Law, ſhe is oblig'd to give Security to repay what 
36 Ff 4 | ſhe 


N c 
of „ N 2 
$5 . K. ku.” 7 
1 ud 
* — 


ns 4 * Marriage, whether a . 
* ſhe ſhall receive, in Caſe ſhe NN GT, 2 
| 30 Weds hos EY until {the ſhall 2 m A bl q 
A 3 bo as the thall be unmarried, ſhe 185 Wen. 

5 repay what ſhe received, in Caſe 482055 


, F 


| f 
1 ſecond Huſband. 564 her 1 toe Man and Da 
Force Feme Sole dev e married and then tO 
2 his Heirs. whom me ” 2 djulge d, That the Mar- Iho 
| = ag ſhe died without ! "_ 5 of He Will, for that he. Lif 
Galli: 109 riage was a e amount to a Counter fail 
ing her own Act, Zoldſborough reports it other- the 
| | in Law: But Gold/boroug . def, 
A mand in La riage was no Revocation, 
wiſe, viz. that the Mar . Conſideration the MM he 
_ A Man + nn b that he would leae ct 1 
ve Woman would mairy 5 the Huſband died brit 
Tomp. per worth 500 l. they "cada and thereupon deff ber 
ſon, 2 Cro. and did not leave her 0 ſt the Executor of her Was 
5 fe. brought an Aion againſt the þ it did not loſt 
29 Car. 2, uſband; it was objected, | iſe of the Te I 
9 H lateral Promiſe of 
% , . againſt him upon a co e was a Releaſe Life 
. that an ſtator, or if It did, the f my Lord *Hobert, but türe 
ee and this was the Opinion o Duty in the Life tin Per 
/ judged, That it was not a Duty be relea it {} 
flrator ſhall adjudge , d therefore could not : | 
Not bechar-' Uiband, 8 again 
e, of by the Marringe, fo that the AQton br 4 
— : the 3 1 
3 * 3 aud to a Woman witWrath 
in Marti. A Man enter d into a Bor d her, that in ſa , 4 
age, unleſs a Condition, that if he marrie Adminiſtratal nan 
e ee Executors, Death; he mm t: 
. . Mould pay her 500 5 * me Judges again mig! 
* Smith her, and the Wife 2 That the Attic * 
ver ſiis N ſtice Holt held, ö here wi am 
afford, the Chick Ju . becauſe the * 
3 not releaſed by the 1 * Life of the H on 
no Cauſe of Action 2 till after his Deat 
+ Acton that did not ariſe ti he WikeMMconfe 
| proſe bang, for his Bond remained good to t e Eid be fi 
1 Gage, and then FE or being brought in the Chic ind 
Mich. 11. But a Writ of Err the Opinion of the 283 
Willi. quer Chamber upon 


he Col 


. winot 
Juſtice, the Plaintiff in Errors perceiving icin 
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Suſpenfion of an Action. 431 
inclined to affirm the Judgment, proceeded no 
arther. ye OO | 
: As to Deviſes relating to Dowers or Fointyres, I 
n rt 
. A Deviſe of Lands to his Wife, till his Goſlin 
Daughter Prudence. was Nineteen, and afterwards _— 
to his ſaid Daughter in Tail, and that then ſhe ton, Cro. 
ſhould pay to her Mother 12 J. per Anmm for ber Eliz. 128. 
Life in Recompence of her Dower, and if ſhe 1 Leon. 
fald, that in ſuch Caſe the Mother ſhould have 37. 
the Land for Life, ſhe brought a Writ of Dower _ 
before her Daughter was Nineteen; and after 
ſhe was Nineteen, ſhe enter'd for Non- payment 
of the Rent of 12 I, per Ann. Adjudg d, That by 
brioging the Writ of Dower, ſhe had wav'd the 
Benefit to have the Land for Life, and that it 
was againſt the Intent of the Teſtator ſhe ſhould 
have both. „ 8 

Deviſe of Lands to his Wife generally for her Lek verſe 
Life, this cannot be averred to be for her Join- Randall, 
ture, and in Satisfaction of her Dower, becauſe a 2 15 
eriſe imports a Conſideration in its (elf; and as C 
it ſhall not be averr'd to any other Uſe, than to Rep. 4. 
the Devifee himſelf, ſo it ſhall not he averr'd to be 
fra Jointure, and ſhall not be taken to be ſo, but 


wit rather as a Benevolence than a Jointure. 
ſuc An Action was brought againſt a ſingle Wo- Trin. 12; 
ata man, who married pending the Suit; adjudg'd, W. B. R. 
mie That it was not abated, but that the Plaintiff 
ain night ſtill proceed againſt her to Judgment and 
n wa krecution, and take her in Execution, by the 
e ui eme in which the Action was commenc'd, not- 
Hu vithſtanding ſhe was now married. i 
cat So if a Woman give a Warrant of Attorney to 1 Shower, 
Wie eaneſs a Judgment, and then marries; a Bill may Rep. 9. 
= ee fi'd, and Judgment enter'd againſt Huſband - 

ie gone | 


ind Wife. 


Mot ice 


| Keilw.54e, V. If an SE payeth 4 Debt upon Simpls 


_ 
| Notice. 


| N TIC E, or no Notice, produces divers Ef 

IN fects, in Reſpect of the Perſon to whom it 
ought to be given; either to free him from ſome 
Charge, or to make him ſubject to a Forfeiture 
of his Eſtate, of which I ſhall give the Inſtances 
following. 


* ntract, tis good in Diſcharge of another Adio 
ah nk him, if he had u0 Notice of other Debts af 
higher Nature at that Time. 
Corbet's An Adminiſtrator liv'd in one County, and 
Caſe, an Action of Debt was brought againſt him and 
+ hae laid in another County; and before he had any 
| ing Notice of this Action, he paid ſeveral Debts which 

the Inteſtate ow'd by Specialty, and had not A: 

ſets left to pay the Debt in Demand, tho he 

had Aſſets at the Time of Action brought; and 


now he appear'd, and pleaded this ſpecial Matter, 


and concluded, that he had nothing in his Hand ? 

. adjudg'd, A good Plea. FI | 7 

| Whalley So where the Teſtator deviſed his Houſes toll 1, 

+; 4K 17 7 is Wife for Life, _ to by —_ 7h Jad 5 a; 
„9% % Heirs, paying to his youngeſt Son 40 l. and Ja: 

1 95 ” ling bis ſand eldeſt Son, Rag to the youngelt ＋ 

and his Heirs. The Money was not paid ; f y;; 

' Queſtion was, Whether the eldeſt Son had ſorfeii tor 

ted his Eſtate, by not paying the Money with om 

out Notice given him of his Father's Will? T and 

it ſhall-be preſum'd, that being his eldeſt Son „ te 

had enter'd as Heir, which is a better Title that T 

0 he could have by the Will; 'tis true, if the De d h. 

Sr An- viſe had been to a Stranger, as he takes Not ted 

958 what Eſtate is deviſed to him; ſo he is obligate 

4 Rep. 8. to take Notice upon what Condition "tis given ang: 


- 2 Leon, but the Heir at Law is not bound ſo to do, 1 
60. S. C. | - 


0 


Nuncupatiue- il. 433 


ore Notice muſt be given to him of a Condition 
annex d to his Eſtate, otherwiſe he ſhall not for- 


Nuncupative- Mill. = 


HIS is where the Teſtator declares his Will 

T before a ſufficient Number of Witneſſes, 
which being reduc'd into Writing, either before 
or after his Death, is good to diſpoſe of his Perſo- 
val Efate, but not his Lands. | 1 N 

And by the Statute 29 Car. 2. tis enacted, 29 Car. 2; 
That a Nuncupative Will ſhall not be good exceeding P. 3» 
101. unleſs proved by three Witneſſes, who werepreſent at 
the making there, nor unleſs it was made in the 
Time of the laſt Sickneſs of the Deceaſed, or in bis 
Hoſe, or where be bath been reſident for ten Days be- 
fore, unleſs ſurprix d in Sickneſs from Home, and no 
Evidence ſhall be given to prove ſuch Will after fix 
Months, unleſs it be committed to Writing within fix 
Days after the making. - T3 Sd. | 

Neither ſhall any Letters, Teſtamentary or Probate, 


of ſuch Will paſs the Seal of any Court, tall fourteen 


Days after the Deceaſe of the Teſtator, nor until Pro- 
eſs — iſſued to call in the Widow, or next of Kin, 
conte aun. | 
Before this Statute it was neceſſary to put the 
Will in Writing, and to prove it; for the Execu- 
tor could bring no Action, unleſs the Will was 10 Ed. 4. . 
ommitted to Writing, and proved by a Witneſs, 5 H. J. 1- 
and under the Seal of the Ordinary, tho' not of 4,7 5: *- 
the Party. | CF omni «. 
The Plaintiff, as Adminiſtrator, exhibited a Bill 14 Hl. 6.5: 
to have a Diſcovery, and an Account of the In- 
teſtate's Eſtate. The Defendant pleaded, That 
the-ſuppoſed Inteſtate made a Nuncupative. Vill, Verhorn 
nd another Perſon Executor, and infiſted, that ga 
he was not accountable to the Plaintiff, as Admi- 1 ©. Re 0 


ſtrator, 192. 


Fitz Exe- ; | 
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OO 1 4 OrGInAN. " 
niſtrator, nor to any other Perſon but the Fx- 
cutor; but decreed, That ſuch a Will before Pro 

bate, is not pleadable againſt an Adminiſtratox, 

| | Nuncupative Codicile. 

By the ſame Statute tis enacted, That 0 Vil 
in Writing, concerning any perſonal Eftate, ſhall be n. 
Piealed, or any Clauſe therein altered by any Words or 
Will by Word of Mouth, except the ſame be put in 
Writing in the Life time of the Teftator, and read th 
and approved by bim, and proved to be ſo done by thre 

Witneſſes, &c. After the making this Statute 

| Gtoni- George Stoniwell, by his Will in Writing, made 
wells his Wife Executrix and Reſiduary Legatee, after i 
ms ſome Legacies paid; but ſhe dying in his Lite 
— e334 time, he made a Codicile by Word of Mouth, 
and deviſed thereby to George Robinſon, all which 

he had given in his Will to his Wife. This was 
adjudged, by the Delegates, to be a good Nuncu- 
1 and that it was 'quaſi, a new Will, 

for ſo much as he had given to his Wife; that as 

to that Matter, it was no Alteration of the Will 

in Writing, becauſe there was no ſuch Will; for 

the Operation of it was determin'd by the Death 

of the Wife, in the Life-time of the Teſtator; {6 

that as to the Reſiduum deviſed to her, it was ut 

terly void. | 


CY 


3 2 : 4 
ay 


* 


| | Ordinary, 
woe FP properly taken for the Biſhop of theDioceſe, or he 

| who hath Ordinary Furiſdifion in Eccleſiaſtica 
Matters for the Execution of Juſtice, but ſubje&to 

the King, and to his Courts of Common-Law. 
This Ordinary hath Power in granting and 
revoking Adminiſtrations ; and tis a Power which 

is annex d to his Perſon, wherever he is, I mean ti 

the Perſon of a Biſhop ; for there are many oth... 
Perſons who have Deputations to grant Admin 
ſtration, as ſhall be ſhewn under this Title. 


ou 
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Ordinary. 435 
Now as to his Power to grant and revoke Ad- | 
miniſtrations, I find ſome Caſes, viz. an Execu- 4 H. J. 13. 
tor adminiſter'd, but would not prove the Will | 
in ſuch Caſe the Ordinary may grant Adminiſtra- 
tion to another, and he may bring an Action, tho 
there is an Executor appointed by the Will; and if 
ſuch an Adminiſtrator ſhould be ſued, tis no 
good Plea to ſay, That the Teſtator made an 
Fxecutor, who 2dminiſter'd and traverſe that he 
lied inteſtate ; for the Plaintiff may reply, and 
ſhew the ſpecial Matter, that Adminiſtration was 
granted to him in Default of proving the Will by 
the Executor. | e 


Tis true, the Ordinary is bound to grant Ad- 


b miniſtration, and therefore, if Debt is brought ,, f. 8. 
ch gainſt him, and pending the Action he commits 

14 a Adminiſtration, the Writ ſhall abate. 5 

00 But if two Perſons contend which of them is Robin's 


the rightful Executor, in ſuch Caſe he cannot grant Caſe,Moor 
Adminiſtration pendente lite. e 
And to ſhew that this Power is annexed to 


or s perſon; if a Biſhop of Ireland happen to be Cirter ver 
an Ezgland, he may grant Adminiſtration here ſin Croſs, | 
oe any Thing within his Dioceſe in Ireland. But Sodb. 33. 


the granting an Adminiſtration is only an Au- 
8 given to another, which is revocable in its 
ature. | | . 
As if Debt is brought againſt an Adminiſtra- 25H. 8. 26. 
tor, and pending the Action, the Ordinary grants 9 
Auminiſtration to another; this may be pleaded 

In Abatement to the Action, becauſe the gran - See Tit. 


; n the Adminiſtration was only an Authority, and Admini-, 
oy de Adminiſtrator is but a Servant to the Ordi- e 
"0", whom he may change at any Time, and contra. 

wr dere 18 no Occaſion for a formal Sentence of Re- Newman 
ot tion, but the Ordinary hath Power to re- ee 
00k it without ſuch Sentence. 1 9 
Not LG | Where 21 And. 


3. 


- . ba 7. 


ac Ordina x. 

6 H. 5. 6. Where an Adminiſtrator is Plaintiff, he muſt ſhe 
35H-6.31- by whom Adminiſtration was granted to hin, 
i becauſe he hath the Power by Virtue of ſuc 
- 9H. 5.6. Commiſſion ; but where he is Defendant, in ſuch 
+50 man Caſe the Plaintiff need not ſet forth by whom 
the Adminiſtration was granted to him, for it 
ſhall be intended it was by the Ordinary, tho in 
44 E. 3. 16. ſome of the Year Books it is otherwiſe, viz. that 
Fitz. adm. the Plaintiff muſt ſhew how that the Defendant 
wuas Adminiſtrator, viz. that ſuch a Perſon died 
inteſtate, and that Adminiſtration was commit. 
ted to him by the Ordinary ; but what the Lay 
is as to this Matter, may be ſeen in the Caſes fol 
lowing, where I ſhall mention the ſeveral Perſons 

who have Power to grant Adminiſtrations. 


The King, Doctors of Divinity, 

The Archbiſhops, ___ Officaals, } 
Archdeacons,  Surrogates, | ＋ 
Commiſſaries, | Stewards of Courts, Þ> 
Doan, - | Vicars General. 


Hobſon And firſt, as to the King: Debt was brought 
ver w againſt an Adminiſtrator, [rting forth, that Ad 
'Þ =D miniſtration was committed to him per Caroln 
2 ERegem without ſaying Debito modo. And upon 
Demurrer to the Declaration it was held good 
Dortel becauſe the King hath univerſal Iuriſdiction. 
ſw An Adminiſtrator was Plaintiff, ſetting fort 
- Collins, that Adminiſtration was granted to him by tis 
 Ero. Eliz. 4rchbiſhop, but did riot ſhew how either as Ord 
8. * * wary, or by Virtue of his Prerogative, yet it i 
held good; for the Plaintiff need not ſhew that i 
Leon. was by reaſon of his Prerogative, or that the | 
2.  teſtate had * Bona Notabilia, for if he had not, i 
FDring aught to be ſhew'd by the Defendant. 
_ tAn Adminiſtrator was Plaintiff, and ain 
ö * pare that Adminiſtration was committed to him N 
; ILev.193, " . | 2 


Ordinary. 


RB. Archdeacon” of Norfolk, and did not ſay Loc g 
2 Ordinarium; this was held well enough upon a 
eneral Demurrer; for tis not neceſſary to ſneẽ- 
the Furiſdidtion of an Archdeacon no more than of 

a Biſho 

WT Twiſden, Juſtice, ſaid, the Law . That 

in 2 Plea in Bar the Omiſſion of thoſe Words had 

been ill, not only upon Demurrer to ſuch Plea, 
but even after a Verdict, but that it was other- 
viſe in a Declaration, if the Defendant demur 
pxcially, and ſhew it for Cauſe. 

is true, many Years before, there were aif. | 
erent Opinions as to this Matter, for Serjeant Chiberton 
Rulls tells, That a Judgment was arreſted for the 5e 
)mflion of theſe Words, but this muſt be u a 
he firſt Motion; for the Court chang d that Opi- Rep. 2243. 
ion, and held, that the Plaintiff need not ſet forth 150. 2Cro, 
he Authority of an Archdeacon, becauſe he is Ocu- 555 Palm. 
u Epiſcopi, and he is to commit Adminiſtration i ; 4 
Jure Ordinario. | 
The Defendant ſet denk that Adminiſtration a 
s granted to her by a Commiſſary of a Biſhop verſus 
zitine Conſtitutum, and upon a Demurrer to Savill, 


as well as if 1 it had — granted by the Biſbop 


imſelf. EH 
But where the Plaintiff declard, that the Ad- Temple 


nitration was committed to him by the Dean 5 


r that he was Loci Ordinarius; this was held 791. 
wht, becauſe it ſhall not be intended he had 
1 as a Biſhopor Archdeacon, unleſs tis 

t forth. 
oo where the Plaintiff declared, That Admi- Morgan 
tion was committed to him by Andrew Vane Williams, 
e Theologia Dockorem, without ſaying, Loci Cro. Eliz. 
fol ys 0rdinarium, or cui de Fure-pertinnit, &c. this — * Moor 
u held ill after a Verdict, or it being in a 3 


Decla- 


ns Plea, it was held good; for in ſuch Caſe 1 N 1 


Litchfeld, and did not ſay by what Authority, Cro. Eli. 


102. Money was not paid to the {aid Clegg in his Life 
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. Declaration, which ought to be certain, the jo" 
riſdiction of a Doctor of Divinity ſhall not de“ 


4 — 


intended. | 


verſus granted to him by R. B. Surrogate and Official d 
HFauſon, D. D. Prebendary of the Prebend of C. and did 
Shore 35 5. not ſay, cui admiuiſtratio de jure pertinuit, &c. thi 
3 is aided by a Verdict, and fo is the Omiſſion of 1 
E =1% "of Frofert hic in Cnria, &c. 1 5 
Williams, About twelve ears before the making this dt 
x Salk. 36. tute, an Adminiſtrator declar'd, that an Admini: 
| ” ſtration was granted to him by the Offcial of the 
e Biſbop of Carliſle, without ſaying, Loci iſtius Oui 
Harriſon, narium. And upon a Demurrer to the Declarationlf 
2 Mod. 65. it was held good; for it not being in a Peculiar 
his Juriſdiction ſhall be intendet. 
And many Years before in Trover, the Plaintilt 
declard, That Adminiſtration was granted te 
him by R. B. Official to the Biſhop of Peterboroub 
without ſhewing by what Authority, and th 
Hllkewiſe was held good after a Verdict. 
, Lucy An Adminiſtrator brought an Action of Deb 
— againſt an Executrix, ſetting forth, that her I. 
Gro. Elia, ſtator became bound to R. Clegg in 200 1. that th 


time, nor to the Plaintiff, who married hisWidou 
to whom Adminiſtration de Bonis non, &c. u. 
granted by the Steward of the Mannor of Mansfel 
Sn. cut Commiſſio Adminiſtrationis illus de Fure pertin 
brides and concludes with a profert in Curid; this was bene 
werſw 2 good Declaration. „ 
Cleyton,, *So where an Adminiſtrator declar d, That x 
Lurw. 493 miniſtration was committed to him by #" 
— Lewen Vicarium Generalem in Spiritualibus Epiſc 
Lovelace, Roffen. Adjudg'd, That the Vicar-General in g 


a ritualibus amounts to a Chancellor; and this bei 
— | 


: 1 cock obs * R 
5 5 * n XV * TY of ONE Wee 
GEE WO N A 1 * 2 ” e 2 TY 2 
$ 2 


4 2 ©, — o 4 
: r 5 8 Ow * en, ; ET? 2 OY N I! 
IT TE YET: oF ON OT MO OI ek 8 99198 ; ASL pg G % N 
8 9 2 9 9 * A * 9 N 
£5 as Bag). 8 - , BY 2 ; 
» q — * * 6 * 
on 4 5 s 


„ 439. 3 
in a Declar ation, the Omiſſion of Loci i ius Ordin * cu —9 | 


y is well enough, which had been otherwiſe A 3 
1 a Pl-a. . | Stiles 106, b 


Upon the whole Matter, where the Admini- s.p. 
ſtrator is Plaintiff, he may declare that Admini- Chard ver- 
tration is committed to him by a Biſhop, or by /* Bird, 
an Archdeacon, tho he doth not ſay Loci iſtius Or- 85 I 2 
jnarium, tis well enough, for they ſhall be inten- Kdmore 
ded to be Ordinary of the Place. e 


u Neither is it abſolutely neceſſary, That he Wiuſton, | 
dould declare, in a particular Manner, by whom 855. Elia 


it was granted; for tis ſufficient to ſay, That Wood- 
Debito modo Commiſſa fuit to him, this was after ward 


Verdidt, but it had been otherwiſe upon a Doe. e : 
murrer. 8 | 9 : 
But he muſt ſhew it was committed to him, tho Elia. 9%, 
he need not ſay by whom; as where an ¶Adminiſtra- 876. ' 
or durante minore ætate cum Tſtamento arnexo was Marſhall 
Phintiff, but did not ſet forth in his Declaration, Am. 
that Adminiſtration was committed to him; 'tis Stiles 526, | 
true, he concluded with a prefert hic in Curid Li- 282. 
nu Teftamentarias, without ſaying Literas Admi- I beet. 
ufrationis, but that was not aided by the Statute, 7 — n 
bo the Plaintiff had a Verdict, becauſe he had not Michas 
ntituled himſelf to the Action. Swing; 
{But where an Adminiſtrator is Defendant, in mo * 
uch Caſe the Plaintiff need not ſhew, that Ad- 13 
niniſtration was committed to him by the Or- Thacker, 
NN for if *tis not ſo, the Defendant ought to T. Jonei 
ew 1t, | | . Ki N 193. 
So where Debt was brought againſt an Execg- 1 4 
br, who pleyfed, Kore füppoledd Teſtator 4100 2 8,6, 
iteſtate, and that Adminiſtration was granted to 13. 
other, and that the Defendant, as his Servant, 1 
old the Goods to render an Account, and tra- i | 
en d, that he-adminiſter'd in any other Manner, *' ©? 
in 18 not a good Plea, without ſhewing, that he 

1 8 ä 


who granted the Adminiſtration was Loci iin 0. ſu 


; Outlawry relating to Teſtator and 
Executor. | 


2x8: 6.30. IF an Executor 1s outlaw'd, yet he may main- 
Fitz. Exe- 1 tain an Action; but if the Teftator is outlaw, 
cutor 21. and an Action of Debt is brought againſt bis Ex. 
8; entor, tis a good Plea for him to ſay, that his 
Teꝛſtator is outlaw'd; the Reaſon feems to be, he 
- cauſe all his Goods are forfeited to the King, 
ad and fo the Executor may have nothing to ſatidy 
J | | 
Woolley . But Amo 38 Eliz. upon a Demurrer to fuch a 
verſw | Plea, it was adjudg d otherwiſe, becauſe ther 
on Elia. may be Debts due to the Tefator upon Contra, 
#75- and ſuch Debts are not forfeited, or he may make 
„ 2 Will and deviſe Lands to be ſold by his Exea- 
| tor, which he may have fold, and the Money is 
Aſſets in his Hands; tis true, one Judge held the 
- Plea good prima facte, and that ſuch Aſſets onght 


- 


not to be intended, but ſhewn. 
Shay About five Years afterwards, in an Action 0 
verſus Debt brought againſt an Adminiſtrator, he plea 
Curteris, ded, that the Inteſtate was outlaw'd and take 
975 Elz. upon the Capias, and committed and died in P 
ſon; and upon Demurrer it was adjudg'd no good 
Plea, becauſe a Man may be an Adminiſtratortt 
2 pPerſon outlaw, as if Goods are unlawfully ti 
ken from him before the Outlawry, he may bring 
an Action of Treſpaſs. and recover the Value 
| the Goods, which ſhall be Aſſets in his Hands. 
| Debt againſt an Adminiſtrator upon the Bon 
| voſw of the Inteſtate, the Defendant pleaded in But 
% , that the Inteſtate was outlaw'd after Jpdg - 


md died, and that the: Outlawry was ſtill in KAY 
force; but it was acgydgd no good Plea, becauſe 

tis only a Plea by Implication, for by pleading 

the Outlawry, tis implied the Inteſtate had no 
Goods but what were forfeited, which may not. 

te true, becauſe, he may have Goods which are 
not forteited ; as if the Inteſtate had a Rent- 
Charge granted to him for Life, and is afterwards 
cutlaw'd, and then the Rent is Arrear, and he 
dies, his Adminiſtrator ſhall have theſe Arrearsz. 


xt- 

his er the Rent was Ffeehold, and no Action of Debt 

be. ey for it during his Life, and therefore the Ar- 

no, Wears are Aſſets. {on rbng foe 20 a 
The Teſtator was outlaw'd in Felony, and his March', 


Executor brought a Writ of Error to reverſe it. C r 


h a aldborongh tells us, it was objected by the fa- Leon: 3356 Y 
we ion Cole (as he calls him) that a Man attainted . 


273. 
f Felony could not make Executors; but if he 19. (67 
ld, an Executor ſhall have only a Writ of Er- 
r upon a Judgment in a perſonal Action, but an 

ttainder is y a higher Nature, and effects the 
ality ; but it was adjudgd, that an Executor 


agli night have a Writ of Error, becauſe his Teſtator 
night not be lawfully outlaw'd, and ſo the Writ 

n os brought to remove that Diſability, and tis pro- 

plea i eble he might have only Goods, and no Lands; 

abend if ſo, and he was not duly outlaw'd, them 

paß e Executor may loſe all the Goods, if this Writ 


Error did not He, and therefore Leonard reports, 
tor i bat it was adjudg d to lie. And ÞY Lord Coke, in | 
oxleys Caſe, cites it as ſo adjudg d. 5 kep. 111 
The Creditors of V. R. exhibited a Bill in Erby . 
ue 0-21cery for their Debts, ſome of which were on ſus Erby, 
ortgage, ſome on Fudgments, and one was upon 1 Salk. S 
bond, /. R. was out law d, and one of the Ire 
tent Creditors brought an Action of Debt on 
8 ſudgment, and the Queſtion being, which of 
Ke Debts. ſhould be firſt paid, it was decreed, 
7 T8 that 


1 22 ke 
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4443S Patapbernalia” 
BET that the Ontlawry being upon Meſhe Proceſs, and 
before Judgment, did not alter the Nature of the 
Debt, and create a Charge on the Land: but 
that where is an Cutlawry, and a Seizure there. 
on, there the Debt attaches on the Land, and 
mall take Place of a judgment, tho prior to the 
 Outlawry. That the bringing an Action by the 
Plaintiff upon this Judgment, did not put it be. 
hind other judgments, neither was it a waving 
the Charge on the Land, becauſe the bringing 
the Action was the Account of the Attorney, and 
there was no other Remedy at Common: Lar 
after the Year and the Day. 


Paraphernalia. 
as See Chattels 15 1. 


T HIS is a compound of two Greek Words, vis 

I Fara ſuper and Pher na Dos, which ſignifies 

1 Ed. - fomething which a Woman is to have above her 

6. 28. 1 Dower, and this is neceſſary Apparel, and fuch 
Roll. Abr. Which is fuitable and convenient to her Degree. 


Sir. Ifthe* Huſband deliver a Piece of Cloth or Sikh 
A e his Wife to make a Garment, and dies before 


Harwell, tis made, ſhe ſhall retain it againſt his Executor, 
| x Roll. but not againſt his Creditors, becauſe ſhe had it 
ur. 911. by the actual Delivery of her Huſband. 
hut tho' ſhe had it not by the Delivery of her 
Huſband, yet if ſhe had it in her Cuſtody at the 
Time of his Deceaſe, and it was neceſſary and cor udt 
3 venient for her Uſe, ſhe ſhall retain it. 
—_ As for Inſtance, the Lord Audleys Widow mar 
| EP ried Serjeant Davis, and before and after her Mar 
fiage ſhe uſually wore a Cham of Diamonds ant 
Haſting: Pearls, the Serjeant devis'd the Uſe thereof to het 
| Dowetas, during her Widowhood, ſhe giving Security te 
Cr. Car- leave them to his Daughter, the Court was : 
343» / | | 3 


* 


E 


= 1% Peculiar. 8 1 
del, whether ſhe ſhould retain them as her Pata- __ 
obernalia. Two Judges held the might, becauſe 
they are convenient for a Woman'of her Quality, 
hut two were of another Opinion; for tho” they 
might be convenient, they were not neceſſary, and 
therefore ſhe ſhould not retain them againſt the 
beviſe of her Huſband z yet Jones, who reports 
the ſame Caſe, tells us, That by the Opinion of 
three Judges, the Wife ſhall retain her neceſſary 
ad convenient Apparel and Ornaments againſt the 
Devile of her Huſband ; and that he cannot diſ- 
noſe then by Will, tho' he might have ſold them 
in his Life-time, for upon his Death the Property 
s veſted in the Widow. : | . 

The Executor of the Viſcount Bindon brought Liſtonmeſ: 
Detinue againſt the Defendant, and declar'd G 
#ainſt her for detaining certian Jewels. The De- Leon. 186. 
endant juſtify d. the detaining as Paraphernalia; £94 


12. WW :judg'd, That they ought to be allow'd to a Wi- 
fe ow, having Regard to her Degree, and in this 
A Cale the Huſhand of the Lady Bindon being a 
10 


Viſcount, theſe Jewels, being of the Value of 500. 
my be allow d to her. f 


— xi. Peculiar. 


'THIS is a particular Pariſh or Church, which 
is exempted from the Juriſdiction of the Or- 
ry of the Dioceſe, and hath Power within it 
klf to grant Adminiſtrations or Probates of Wills, 
cad theſe are of ſeveral Sorts. . 125 * 
Royal Peculiars which are the King's free Cha- 
narf, and are ſubject only to his Juriſdiction. 

yy 4chb;hops Peculiars, which are diſperſed in ſe- 
a"! Dioceſes ; for it is an ancient Privilege of 
e dee of e e wherever any Mannorz 


„re ſons do belong to that Church, they 
* Mhwith become exempt from the ſuriſdiction 


6g 3 * 


- 


The Peculiars of Deans and Chapters which are 
Biſhops had parted with their Juriſdiction to thoſe 


and continual Uſage to grant Ad miniftrations an 


H, 6. 
Firz 
_ Adm. 5. 


* 


| Res 19. (1 YH ronment Thathen Erec 


of the Ordinary of the Dioceſe where thoſe Mar 
-nors, &c. are, and are reputed Feculiars under the 


Dean and Chapter of Paul's and 'of Litchfield. 
| was a Juriſdiction obtain'd by the richer Monaſt 


* had Power to grant Adminiſtrations. 
: Mich, * | 


Pleas by Bxtcutors: 


\ 


Juriſdiction ot the Archbiſhop. - 
certain Places where, by ancient Compoſition, the 
Men; and it ſuch Compoſitions are loſt, then lai 


Probates of Wills, will run into a Preſcriptin 
and give them a good Title, and ſuch are the 


Peculiars belonging to Monafteries, and thi 
ries either from Biſhops or the Pope, and all thele 
And when an Adminiſtration is granted by an 


* of theſe Peculiars, the Plaintiff need not ſet fort 
how it came by that Juriſdiction, either by Þ 


ſeription or Compoſition , for tis ſufficient that hd ( 
8 them to be Loci iſius Ordinarios. . 
Per ſonal Eftate : See Tit. Chattels, Tit. Dro 2 
ds. 
F 
Fleas by Executors. 0 2 


The uſual Pleas by Executors are, Plai 
(.) That he never adminiſter d as Executor. 


( 2.) That one Security is accepted for another, on 
3.) That the Executor is miſnam d. 1 
* be is not anjwtrable for a Tort f ach 
enator, -.* ch 

6 Theſe Pleas muſt be certain, both as to the Pe H 
ſon and Thing. | "i 
(6) The Defendant muſt a aver tis Pho, ends | 

uy | wave a Term. 18 Fin ti 


adminifter d as Executor. tis not good i 


ann not uur plead; that be nr Rule 


— 
—— 


* * * 9. 1 
5 : * \ 0 9 
% a "BS + mY 


nor adniniſter d as Executor ; for by ſaying only, 
that he never adminiſter d as Executor, he doth not 
deny that he was Erechteer. - 
Debt was brought againſt an Executor, who Dyer zog. 
pleaded, that he was not Executor, nor admin.. 
fer'd as Executor. The Plaintiff reply d, he did 
aiminiſter as Executor. And the Evidence was, 
that Adminiſtration of the Goods of the Deceas d 
was granted to him, which he adminiſterd as an 
Adminiſtrator z and this was held good, tho' the 
Defendant might have pleaded it in Abateinent to 
the Writ, which nam'd him Executor. 5 
So where an Executor pleaded, he was not the seamaa 
ſame Perſon nam d in the Writ; upon a Demurrer verſas 
this was held an ill Plea, becauſe he might be Exe- De 
cutor de ſon Tort; and therefore he ought to gave *# 
pleaded, That he was not Executor, nor ever admi- 
m/er'd as Executor. | | 
(2.) Where the ſecond Security is better than the firſt, 
m Executor may plead it in diſcharge of the other, as 3 
for Inflance : Debt upon Bond againſt the Defen- Blythe © 
dant as Heir of the Obligor, he pleaded, that his Yrſus 
Father died inteſtate, and that R. B. had admi- 1 4 
ter d, and that the ſaid Adminiſtrator had given te 
Plaintiff another Bond in full Satisfaction of the 
former ; adjudg'd, That if the ſecond Bond had 
been given by the Obligor bimſelf, it would not 
have been a Diſcharge, but being given by the 
Adminiſtrator, the Security is better'd, for now he 
s chargeable de Boxis Propriis. | . 
About three Years afterwards there ſeems to Lobly 
be a contrary Reſolution, viz. Debt on a Bond, s 
the Defendant pleaded an Agreement between — i 
them, that he could give the Plaintiff a new * © hag. 


Xcurity for his Debt, and that he being the 
Frecutor of the Obligor, gave a Penal Bill for 
the ſame; adjudg d, This was no good Plea, be · 2 
ule one Bond cannot be given in Satisfackin 
| | 868864 e en 


446 Pleas by Executor. 
| for another, tho' the new Bond did oblige hin 
de Bonis Proprits, and the other only de Bom 
| Teſtatoris. : = . 
Barkerver- But where an Execution is executed, that may 
fus Dye, 3 be pleaded in Bar by the Executor, as Aſſunyit 
Lev: 269. 2painſt the Defendant, as Adminiſtratrix of he 
Huſband, ſhe pleaded, that he was bound in a 
. Statute to one Cordell] tor 20001. pro vero & juſtly. 
bito minime ſoluto. The Plaintiff reply'd, Tat 
Cordell had ſu'd: out an Extent, and upon a Likes: 
tate had got Poileſſion of the Lands, which he ac: 
cepted, c. prout patet per recordum. This is a good 
Johnſon Replication, becauſe Cordell was concluded by the 
Tan, Acceptance of the Land upon the Liberate, ty 
Lu have any other Execution upon the Goods of the 
473. S. P. 1 and fo the Adminiſtratrix is not charge 
able. | 

And here it may not be improper to ſhew ſont 
Pleadings, wherein other Debts have been preferal 

| to Bonds. | . 
Newport As Debt for Rent upon a Leaſe. Paro! broupht 
verſus againſt the Executor of the Leſſee, and for three 
| 2 275 3 Years Rent after the End of the Term. The De. 
4 Mod. . fendant-pleaded a Bond which the Teſtator od, 
| 2 vent. and that he had not Aſſets ultra 5. J. to ſatisfy that 
184. Bond; and upon Demurrer this was adjudg no 
good Plea, becauſe the Rent did ſavour of the 
Realty, and was preferable to the Bond Debt, and 
that the Determination of the Leaſe made no Al- 
teration of the. Contract, but that the Aion 
might be maintain'd, by Reaſon of the Profits of 
| the Land which the Teſtator had receivd. 
Snelling - And long before this Caſe, an Adminiſtrator 


. 
jg > 


de, ; pleaded the Cuſtom of London to an Action oi na 
; a. Tb on a Bond, viz. that his Inteſtate being e; 


409. 5 Citizen, made a Contract to pay Money to ans 
Rep. 82. ther Citizen; and that oy the Cuſtom he is charge: 
Aahle with ſuch Contra „as if it had been a Debt 
; TY FE 1 „ v4n, +.) C 


i 


Pleas by Executors. 447 
on Bond, and that he had not Aſſets ultra. And 
yon Demurrer this was adjudg d a good Plea, for 
Debt upon Simple- Contract is as much a Debt as 
what is due on Bond, only the Law hath given a 
Priority to one in Point of Payment, but the Cu- 
ſom being reaſonable makes it a Law, and by 
onſequence this Debt equal tothe Bond. * 
'Tis true, an Action of Debt upon a Simple- 
ntrat of the Teſtator, doth lie againſt his Exe- 
tor by the Cuſtom of London + But now by the 29 Car, 2, 
atute of Frauds, no Action ſhall be brought againſt op. 3. 


Executor or Adminiſtrator, upon any ſpecial Pro- | 
he Wiſe to anſwer Damages aut of bis own Eſtate, un- 


ſr tis put in Writing by the Par ty, or by one autboriz'd 

him. | 5 ”— 3 | 
Aſumpſit againſt an Adminiſtrator, who plea- Buckler 
ed, that on ſuch a Day the Inteſtate gave Bond r 


Brook 5 


f 401. to pay the Money at Michaelmas, &c. and ceo. Eliz. 


lebst he had fully adminiſterd all the Goods of 31s. 

he [nteſtate, &c. except to ſatisfy that 40 l. and 
oht ron Demurrer this was adjudgd a good Plea, 
ret nd that a Debt upon a Contract ſhall not be paid 
De- efore a Debt on a Bond, which is not due till a 
1d, WW'ime to come. = | | 


(3.) An Executor cannot plead a Miſnoſmer after an 6; a 
mparlance, as where Debt was brought againſt Fiſher 


im, and he imparled, and afterwards pleaded a N 


and WW /noſmer, viz. That he was Adminiſtrator cum Te- Stiles 287. 
Al. vento anne xo, and not Executor, and that he ought 

non be ſo nam d. And upon a Demurrer the Plea 

s W's held ill, becauſe tis never allow'd to be good 


ter an Imparlance, N 

but this muſt be intended of a Plea in Bar, for 

May be pleaded in Abatement after an Impar- | 
e; as where Debt was brought againſt the Grandvell 
eſendant as Executrix to her Huſband, ſhe im- 2 3 
nid, and then pleaded in Bar, that her Huſhand Law 190. | 
kd Inteſtate, and that Adminiſtration was 


ted to her, and traversd, that the was Fzeqy 
. or ever adminiſter d as Executrix, And up 
* Demurrer the Plaintiff had Judgment, for 
Re Plea was only a Miſnoſmer of the Defendant 
as Executris inſtead of ary pecan ongh 
to have been pleaded in 4batement, and not in 


I 
v7. dmitted herſelf cha 12 
to the A ee 5 1 another Maw Tef 
able With! ſiſted, that this was no more tha infi 
tho it was in for it was no Bur to the Right WM wor 
Abatement, for it was no Bar tc | 
5 Plea in to the Plaintiff, that | he [hall Was 
gan but Us lach LO, en ; adju 
4 never charge x, 2 * . is not liable to nal ma) 
_ (4.) In many 77 ong done by bis Taſtator. ther 
3 Satisfaction for a pj 8 tiff deliver 'd A Cow to the Teſt 
WR |. 0s where the rho £ Id it, and converted th $ 
- rH - Teſtator to keep, UC A An Action on the Cal miſty 
Rai, 72. en gainſt his Executor, to which þ form 
4 0 os 44 10 58 Plaintiff had a Verdict, but " bein 
pPleadea, Al ſe it was a Tort, whid ther 
Never get J een . * » we Treſpals, and 
died with his Per 1055 3 his Life: time. For? 
rather a Trover which 57 liz That WM Dorf 
1 f dinds'd mo 23 E | 
| Tooley And fo jt was a * il the Profits of uf 
verſ® a Teſtator wrongfully ta be liable, for tulle, 
Windham, d, his Executor mall not 11 7 C "7 7 
Cera Eliz; Lan 4 Be a ith his Perſon: But a our fe 
205. , Tort which dies with liable ſo far as the perſo pur 
2 Ch, Rep. Equity will * him lia 086% wand bad 
27 Eſtate extends. piritual· Court gau gew, 
Weeks There was a Suit 1 for not ſettiq ce! 
Tat the Teſtator, for double! "which Suit be def e 
Raim. „y. forth his Tythes, Pending ht againſt his ETA Freu 
45id. 87. and it was afterwards broug af adjudg'd, U (6 
„ 
j it did not lie, \ See Sit Brim Tuck's Cale] Nea. 
. 4 died with his Perſon, 225 3 be cer tain 0s As 
z w, , (5:) The Plea of an Executor muſt be the T 
ing ver 4s „ 


n pfit was brot 
Litton, 1 the Perſon, as where an 7 7 9 5 
v. 100. againſt him upon a Promiſe of the 


«| 


? 


Teſtator, "Wet 4 


uon Non Aſſumpſit pleaded, the Plaintiff had 
(element it was obteted, that the Defendant = — 
ould have pleaded that his Teffator Non Afſumpſit, 0 
bat it ſhall be intended the Teſtator, becauſe | JF 
Body eiſe was charg'd with promiſing. © 

It muſt be certain as to the Thing, as where the Baker's 
Fxecutor of R. B. was ſued on a Bond of the 2 8 
Teſtator, he pleaded non eft Fadum ſuum. It wass 
inſiſted this was not a good Plea, becauſe the 
Word ſuum muſt refer to the Executor, and he 
was not charg'd of entering into the Bond; but 
x<udg'd good, for it ſhall relate to that which 
may reaſonably make the Plea good; and 
therefore it ſhall be intended to relate to the 
Leſtatoert..... Dog SQ | 

do where Debt was brought againſt an Admi- 
niftratrix upon the Bond of her Huſband for Per- Tucker-+ 
formance of Covenants, reciting that the Plaintiff ee 1 
being poſſeſs d of a Leaſe, convey d her Intereſt man, 2 
therein to the Inteſtate, paying a yearly Rent, Lut. 334 
and alſo reſerving to herſelf every Lear 200 
Furze or Wood Faggots. The Defendant pleaded 
Performance. The Plaintiff replyd. That he 
had not 200 Faggots yearly of the Inteftate, but 
that 800 were due from the Inteſtate and from the 
Deſendant, after the Death of the Inteſtate for 
bur Years. And upon Demurrer the Defendant 
had Judgment, becauſe the Plaintiff had not 
ſdew d how many were due in the Life-time of 
the Inteſtate, and how many after his Death, for 
the Defendant might plead diſtin& Matters ig 


Fieuſe, - yp 

(6.) And as the Plea muſt be certain both as to the 
"ay and Thing, ſo the Defendant muſt aver bis 

As Debt againſt an Executrix upon a Bond of Papworth 
the Teſtator, to pay 25 l. at or upon the firſt Day 2 i 
n e e een, 


[ 


only Matter of Form, of which no Advantage 


| Little 
verſics 


1 Laut. 20. dant pleaded in Abatement, that her Huſband 


Page ver- 


Panl 

. verſus 
Mood y, 
2 Roll. 
Rep. 131. 


* 


was granted to her durante minore ætate of the don, 


F Denton the Teſtator was indebted to him on Bond, with 
vent, 354 


r 0 SI bh thee. 4 
N y Wein 72 8 2 2 e F 
r E F ie 2 IV 
"Sow {INS * 1 » 640M 2 4 4. £1 N 
© 5 of * 


bn 
Oyer of the Original, which was Tefe iy 4; 
in the ſame Year, and then pleaded in Pikes: 
that the Teſtator was living on that Day, but did 
not aver her Plea, viz. & boc parat eff verifcat 

unde petet judicium ; tis true, this was held to be 


could be taken upon a general Demurrer, but ty 
otherwiſe upon a ſpecial Demurrer. 0 8 
So Debt againſt an Adminiſtratrix upon a Bond 
of her Huſband who dy'd Inteſtate; the Defen. 


made a Will, and his Son an Infant Executa, 
and that Adminiſtration, with the Will annexed, Whey 


unde ex quo, c. and becauſe ſhe did not aver het 
Plea, it was held ill upon a ſpecial Demurrer, 
Debt againft an Executor, who pleaded, That 


a Condition to pay Rent; and that at the Time 
of his Deceaſe there was 300 L due for Rent, and 
that he had no more than 6e l. Aſſets to pay it 
The Plaintiff reply'd, There was but 201. de 
for Rent at the Death of the Teſtator. and thigh": 
was held a good Replication, though the Bondpm 
was forfeited at that Time, and ſo the Penalt 
due for Non-payment of the Rent; for the De 
A not to take more than is juſtly li 
ne. : a R PS; | « ; 

In Debt for Arrears of Rent upon 2 Leaſe mads 
and afſign'd to the Teſtator, the Defendant pleat 
ed, That after the Death of the Teſtator, 01 
travit in ten ta præd, but left the Poſſeſſion E mil 
proficua inde recepit. And upon Demurrer this wi 
held an ill Plea, becauſe the Executor cannd 
wave the Term; for when he hath agreed to be 
Fxecutor, (which is the Principal) he agrees {0 
all the Acceſſaries to it; for otherwiſe he wou 
be but an half Executor, viz, by agreeing go 


plene Adminiftravit. 

fatt, and diſagreeing to another: If the Rent 
ould be more than the Land is worth, he might 
dave pleaded it Specially, and might have been 
liſcharg d that Way: Quere. 


Plene Adminiſtravit. 


dee Aſſets 103. See Bonis Proprits 124, 126. See 
Co. Executors 164. See Fudgments 372. 5 


nl HIS 1s often pleaded, but many Times 
tor, the Pleas are wrong; 1 ſhall therefore 
() Vere fuch Flas is good, and where not. 


(2) What Judgment and Executions Hall be upon 


hat ſuch Pleas. 

1th RE | { npedian 

inc (1) 'Tis no good Plea unleſs the Defendant 

aa ed, that at the Time of the Writ purchaſad he 5 H. 5. 10. 
ly adminiſter d. | vs e acts... 

de If he plead plene adminiſtravit, and that non 

tau nt aliqna Bona & Catalla Teftatoris die impetra- 
ond": brevis, Sc. this is double. att | 


Upon ſuch a Plea the Defendant cannot give ; 
Evidence that he paid Debts upon Contracts made 
1 becauſe he is not oblig d to pay 
Neither is it a good Plea in an Action of Debt Auſtian 


nade 
lead Rent, brought againſt an Adminiſtrator in the 2-/©s - 
et and Letinet. F 7 Miller, 


"Debt againſt an Executor, who pleaded plene * 23 


nini fravit. The Plaintiff reply d, Aſſets at the verſus 


Aula 
W 


nnd of the original Bill, viz. ſuch a Day, and there- Rogers, 
to ben they were at Iſſue, which was to be tryd 4 226: 
es top Middleſex, and the Bill of Middleſex being the 
ou inal, the Plaintiff was requir'd to produce it, 
o oeh in Truth ought not to be given in Evi- 

| dence, 


Pat 
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dence, and not producing it he was Nonſuit, anten 
could never get a new Trial, he ought to have Ina. 
5 _ tenderd a Bill of Exception upon the Evidence. 
| Bradlyver- judgment againſt the Teſtator in Debt, and 4 
3 — 9p Sci Fac againſt his Executor, who pleaded pl Wiſer: 
© Raim.230, adminiſtravit generally, this is ho good Plea, 
Sciles:328. f But where Debt was brought agaipſt an Ad. 
Newman miniſtratrix, who pleaded that /. N. had obtain. in 

ny by ae a Judgment againſt her for 100 l. and that ſhe 

8. * had fully adminiſter d, and had not Goods in her 
Moon Hands, tempore brevis originalis, net tempore judici; bt 
dae nec unquam poſtea, praterquam Bona & Catalla n A 
8 — attingentia to 5 l. Now though the Value of the 
218. Goods is not made certain by this Plea, yet tt): 
| is not material, becauſe tis but Matter of Fom t! 
for if the Plaintiff had prov'd that the Deſend an ve 

had 100 l. inſtead of 51. he could have got n 

thing; therefore the Subſtance appearing in ti n 

Plea, that he had not above 51. to: ſatisfy th ent, 

Debt of 100 l. the Plaintiff cannot recover, nei Imi 

| ther is there any Repugnancy in the Plea; Mi 

true, the Defendant pleaded:-plene adminiſtravit, a 

_. afterwards confeſs'd 5 I. not adminiſter d, but ti 
praterquam ſets that Matter right, and the ιπ 

poſfen refers not only to the next Antecedent 

which is tempore Judicii, but alſo to the Time ke 

the Original brongbe. ; aue 

Hewlet Aſſumpfit againſt an Executor, who pleaded lb 
Framing. veral Bonds of the Teſtator not ſatisfy d, and tu Il h 
m, gplene adminiftravit, all the Goods which the T alter 
| 3Lev. 28. tor had at the Time of his Death, & quod iſ" th 
nulla huber Bona vel Catalla Teftatoris, vel babuit ene 
- Tmpetrationis brevis pred, vel nnquam poſtea, bet And 
Goods and Chattels to the Value of 101. wire : 
are not ſufficient to ſatisfy the Debts due on mei 
faid Bonds which ſtand charg'd' therewith; 
jadg'd, This would have been à good Pls. 1 42 


472 
. 5 Y 
* 


8 f 


plene Adminiſtravit. „ 
&ntence had been added, but omitted, it 
made the Plea ill; for plene adminiſtravit, as tis here | 
leaded, relates to the Time when it was pleaded; 
nd that after the Purchaſe of the Writ; and be- 
ce that Plea pleaded, he might pay Debts upon 
imple-Contract, which Payment he might have 
iven in Evidence at the Trial, if Iſſue had been 
ind upon plene adminiſtravit, and therefore the 
mit had no Remedy but to deu. 
By pleading plene adminiſtravit to an Action ß 
hebt on a Bond, the Debt is admitted; but not Sander 
n Action on the Caſe, or to an Iudebitatus Afro 1 
npſt, and in proving ſuch Plea to an Action of — * 
gebt on 1 if the Defendant gives Evidence _ 
at he paid a Debt on another Bond, he muſt -- 
wye that ſuch other Bond was ſealed and deli- . 
erd; but if tis pleaded to an Action of Debt 
pn Simple Contract, he need only prove Pay- pen: 


miniſtration to pay any Debt; but if an Adi. n,, 
11s once brought 8 ift an Executor on a Bond, A 
ſhall not pay a Debt upon another Bond. 1 Rep. 60. 
2) Then as to the Judgment and Execution, the 
ſa are as follow, viz. The Defendant pleaded 235 
x adminiſtravit, and it was found againſt him 45 N. 3. 

t he had Aſſets in his Hands, tho not to the???“ 
ale of the Debt in demand; yet the ſudgment 


el be, that he recover the whole Debt, but he 

l have Execution only of what is found; but 

Ten alterwards he hath more Goods of the Teſtator, 

4 e the Plaintiff may have a Sci Fac? upon that 

uit ment. in OSS Fe OR 
nd ſo it was adjudg'd many Years afterwards, Water- 


where a Writ of Error was brought upon ſuch a houſe . ; 
on tl wment, | and it was affirm'd in the Exc er- houſe, Cro. : 
14 4 
Het and may have a Sci Fac' upon that Judg- 
enten, when more Aſſets come to the Hand I 
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ent, becauſe where there is no Bond, tis a good on = 2 
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Shipley's Caſe, this is the beſt Form, and that ti 
more agreeable to Law to have Judgment for the 
N bole than Part of the Debt. | 

But the Judgment in ſuch Caſe, muſt be to 

recover the Debt de Bonis Jeſtatoris, whereas if 

he had pleaded ne ungues Executor, it would 

have been de Bonis Propriis, and general Damages, 

and the Plaintiff might have a Caſa for ſuch Da- 

mages. ; 

21 H.4-5- Debt for 4ol. the Executor pleaded plene adm- 

40 Ed. 3. niſtravit. The Plaintiff reply'd Aſſets, and it vas 

15. found for him to the Value of 20 l. and Damages 

ur; hy to 51, the Judgment ſhall be for the 201. de Bon 

2 23. Teſtatoris, and for the 5 J. de Bonis Proprits, and a 
(uſa for the Damages. | | 

10 * But other Books ſay, That the Judgment ſhall 

* 48. be for the whole Debt, becauſe of the falſe Plea 
and with this the latter Authorities agree. 

Now as to the Sci Fac', there is a great deal of 

Difference where the Jury find leſs than the Det 

for which the Plaintiff declar'd, and where the) 

* find that the Executor fully adminiſter d. For it 

434.6. 4. the firſt Caſe the Judgment is to recover the wholk 


454 Plene Adminiſtravit. 
the Executor. And my Lord Coke tells us in May 


Debt, and the Plaintiff may have a Sci Tu did, 
when more Aſſets come to the Hands of the EI de: 
cutor; but where tis found that he fully adm fa 
fer d, though the Plaintiff afterwards ſuggel_Mban 


that he had more Aſſets, yet a Sci Fac will no e 
lie, becauſe by that Verdict the Record was de! 
termin d. And 'tis a Queſtion, Whether a nemme 
Action of Debt may be brought againſt the Er: 
cutor, for the Plaintiff was once barred from ſuc 
Action. 5 | 
And that Judgment ſhall be for the whole D# 
where leſs is found than for what the Plant 
declard. My Lord Brook. in abridgng ! 
aforeſaid Caſe in the Year-Book 46 Ed, 3. te" 


o 


Plone Adminifitraric. 


us, the Law was ſo clear quod nullus dedixit, and 
ſo one of the Prothonotaries told the Court Anno 
13 H.6. and that if the Executor ſhould after- 
wards happen to have more Goods in his Hands, 
the Plaintiff ſhall have a Sci Fac' to have Execu- 
tion of thoſe Goods quod fuit conceſſum per omnes 
Juſlitiarios, as the Book tells us. Of the ſame 


Opinion. was Sir John Forteſcue, Chief Juſtice of 34**5- 23 


* 


the King's. Bench in the next Year, viz. that if 
Part be found by the Verdict, the Plaintiff ſhall 

have Judgment, and a Sci Fac for the Reſidue 

when more Aſſets come to the Hands of the Db: 
ſendant. And Anno ) Ed. 4. the Chief Juſtice 7 Ed. 4. 9. 

Danby and Juſtice Choke held it to be ſo clear, that 

they would not ſuffer it to be argu'd. And yet 

my Lord Anderſon in Mich as 29 Eliz. was of ano- Moor 246. 
ther Opinion, that ſuch a Judgment did not war- 

rant a Sc? Fac, but if more of the Teſtator's 

Goods came to the Defendant's Hands, the Plain- 


K ought to bring a new Action of Debt againſt 
im. s | 

But the Law was ſettled as to this Point in Mary Mary | 
Ciply's Caſe, where leſs was found by the Ver- le 


lid, and the Plaintiff had Judgment to recover 3 

the whole Debt, and Damages and Coſts de Bonis 

Ifatoris, and || if that could not be had, then wa; 

Damages de Bonis Propriis, becauſe by pleading Ge. 

Ine admin ſtrævit he had confeſsd the Debt, and 2 Lev. 22. 

the Plaintiff might have Judgment for the whole 

immediately, though he could not have Execution 

ie whole till Aſſets happen d. | 
Tis true, Anno 10 Car. the Court deny'd it to Porcheſter 

* Law, as it was cited in Mary Shipley's Caſe, rp edn. 

That the Plaintiff might pray Judgment car. 372. 

m Aſſets acciderint, for he muſt either confeſs or 

ny the Plea of plene adminiſtravit. If he con- 

kes it he is barr'd, and muſt pay Coſts to the Raſtall 

eendant, and ſo he muſt if he deny it, and Et. 324. 


H h "I; 


45s Plene Adminiftravit. 
| "tis found againſt him; but if it ſhould'be ſomi 
that the Detendant had ſome Aſſets not admin; AW: 
ſter d, then his Plea is falſe; for he hath not full 
adminiſter'd, and then the Judgment ſhall be foe 
the whole Debt, and Execution for as much aj 
found, and ſhall not be barred of the Reſidue 
but ſhall have a Sci Fac to have Execution of i 

quando Aſſets acciderint. 
And this I think agrees with Mary Shyly 
Caſe, neither can I find it reported in that Ca 
that the Law is, That the Plaintiff- might pry 
: Judgment cum Aſſets acciderint, but quite contrary 
.Gawdy yiz, that he ſhall have Judgment for the wh 
3 where lefs is found, than for which the Plaintiff 
Allen 37, declar d, and ſhall have Execution for ſo much 
$P, found immediately, and for the Rt fidue cum Af 

acciderint. . 

The Differenee is, where upon plene adniniſn 
vit pleaded, the Plaintiff replies Aſſets, and whe 
he confeſſes the Plea to be true; for if he rep 
Aſſets, and ſome are found, though but to a ſmal 
Value, he ſhall have Judgment for the whole Dt 
and Execution for ſueh as is found, and for ti 
Reſidue when more Aſſets comes to the Hand . bt 
the Executor, and fo is Mary Shipleys Caſe: Bi 
when he confeſles the Plea to be true, then it hat 
been doubted whether he ſhall have Judgment 


recover cum Aſſets acciderint, and that is Dordv/ did 
and Webb's Caſe ante 204. . 
Non Hut ſince it hath been adjudg d, where the pi bebt 
— tiff confeſſes the Plea to be true, he may p It ira 
Sand. 226. Judgment de Bonis Teftatoris que in futuro ad Mi 15 
a 


x$id. 448. defendeutis devenerint; and upon ſuggeſting A 

: = aids 286. terwards, may have a Sci Fac . and obti 

97 Judgment thereon, and ſuch a Judgment on⸗ 
Fac, was affirm'd in the Exchequer-Chamber up 
Writ of Error. | > 


Plene Adminiſtravit. 457 
Debt againſt an Adminiſtrator, who pleadeddt. 

Flene adminiſtravit, the Plaintiff reply'd Aſſets; py 
hen the Defendant relicta verificatione cognovit Bird ver ſas 


ionen nec uin znſe detinet the Debt; and there- Culmer 7 


don Judgment was given, that the Plaintiff Hob. 178, 


ould recover de B mis Jeſtator is and it was mov'd | 
hat this was a Confeſſion that he had Goods ſuff- 

nt to ſatisfy the Debts of the Inteſtate, and it 

25 pray d that it might be added to the Entry; 

ut it was deny'd by the Court, becauſe the Con- 

ſſo can extend no farther than to the Acknow- 

gent of the Debt in the Declaration, and 

tt to the Aſſets. LS LS PN 
I The Teſtator left a perſbnal Eſtate to the Va- Brooking 
e of 2000 l. he owed 500 l. upon Specialties; Y-r/us _ 
d 5001. more upon Simple. Contract, and diſpos d 2 8 
bol. in Legacies, and made ming, Executor 8 
vante ninore ætate of his Son, who paid 1400 J. 

liſcharge of the ſaid Debts and Legacies, and 

tompted with the Infant when he came of Age, 
d upon Payment of 91 1. to him had a Releaſe 
en an Action was brought againſt Jennings, who 
aded plene adminiſtravit, and the Jury found, 
at be paid the Debt and Legacy 322 
l deliver'd over totum reſduum ſlatus Per ſonalis 
the Teſtator to the Executor when he came of 
Now though it was objected, that this Ver- 
td not maintain the Plea of plene adminiſtra- 
decauſe that cannot be pleaded but where all 
Debts are paid as far as the Aſſets will reach, 
t was adjudg'd a good Plea; for in whatſo- 

Manner an Executor diſcharges himſelf of 
Teſtator's Eſtate, he may plead that Plea, 
tis ſafeſt for him ſo to do. LOR 
tly, If an Executor of an Executor is ſued, Williams 
annot plead that bir Teſtator, in vita ſua plene — A 
mſravit omnia Bona & Catalla que fuerunt Dyer = 
iT:fatoris ; but he ought to plead, that after 


458 e Poſſibility. 5 
the Death of both the Tefators, he adminiſter 

i omnia Bona que fuerunt primi Teſtatoris, and con. 
clude & fic nibil babuit in Manibus ſuis of his To 


ſtator, 
Poſſibility, 


See Debet - HIS (in the Senſe of the Law) is a Thi 
1 T which may or may not be, and tis ride 
Se rm near and common, or remote and extraordinary 
for Tears. as for Inſtance, one Man dies before another, thi 
is a near and common Poſſibility; but that a Man 
ſhall marry a Woman, and ſhe ſhall die, an 
he ſhall be marry'd to another, this is a rem 


- Poſſibility. | 
Under this Title I „all mention; an 
(I.) Vbere a Poſbility may be deviſed ; wi L - 
Not. 3 emot 


 (2.) Where the Perſon dies before the Poſe 
ns, bis Executor ſhall have it; where ut. Mid. 


(.) pere a Poſfbility may be barred by a Fin: Othe 


(1.) A Poſibility founded on a Truſt may bed 

Tt viſed; as where the Teſtator deviſed a Tem 
Cole verſus Years to James Moor for Life, and if he die 
Moor, fore it expire, the Remainder to Philip Col, 
Moor 806. made James Moor his Executor, who enter 
afterwards Philip Cole (being entitled only t0 
Poſſibility to have the Term) deviſed all hö! 

tereſt to Richard Cole, the ſaid Fames Moor be 

then living, who afterwards granted the Te 

to ſome Friend in Truſt for himſelf. Richi 

- prefers a Bill in Equity againſt him, for ena tien 
vouring to defraud him of this Poſſibility ; "i Want 

though a Poſlibility cannot be granted 

viſed by the Rules of Law, yet this Poſlv! 


— 
ws 


— 


being founded on a Truſt in James Moor to pre- | 
ſerve the Leaſe, ſo that it might go according 
to the Will of the Teſtator Philip Cole, who is the 
tu que Truſt, may declare his Will thereof, as 
(;fui que Uſe might of Land before the Statute 


Kr. ES * 3 
Deviſe to his Wife for Life, Remainder of one Winch. 54 
art to his eldeſt Son in Fee, and of the other Ho'sCaſe. 

Part to his youngeſt Son in Fee; Proviſo, that 

his Wife ſhall pay his Debts and Legacies; and 
ſhe die before Payment, then his two Sons 

all pay them; and that if either of his Sons 

lied before Payment, &c. then the Survivor and 
is Heirs ſhall have the whole. The eldeſt Son, 

nthe Life-time of his Mother, releaſed to the 

youngeſt Son all the Right, Title, Claim, Re- 

aſion, and Remainder deviſed to him by his 
ather. It was inſiſted, that this Releaſe could 

ot extinguiſh his Right, becauſe he had only a 

emote Poſſibility to have the Eſtate; for his 

other muſt be dead, and the Debts muſt be 

jad, before he can have it; tis probable the 

other may pay the Debts, but if ſhe doth, the 

on cannot have the Lands whilſt ſhe lives; but 
hudg'd, That this Releaſe did extinguiſh his 

ght, becauſe this Poſſibility was not very re- 

tte; but the Condition being annexed to his 

late, was extinguiſh'd by this ſpecial Releaſe. - 

but a meer Poſibility is not deviſeable either by 

e Common Law, or by any Rules in Equity; 
for Inſtance ; „„ rs . 

ADeviſe of Lands to Serjeant Fountain and Bimog 

ls Heirs, upon Truft to pay 3vol, per Ann. to e 

u Daughter Mary for Life, and if ſhe have — 
ullren, then to them ſucceſſively, &c. and phy 

f Want of ſuch Iſſue, to the eldeſt Son of his | 

New Fobn Cater, whoſe Name was Anthony, 

ä who 


, : ad 9 4 ” 2 OY * 
FS PY 
;" : 


But a Paſibility is deviſeable by Way of Executory 
)cviſe, which ſee under that Tall * NE: 
(3.) And there is a Caſe where it may be barred by 


the Land to- his Wife for Life, and when John Gali 
rant ſhall be 25 Years of Age, then he to have Cro. Eliz. 


Fine to R. B. and liv'd till after 25, and then Leon. 227. 
d; adjudg'd, That his Heir was barred by this 
ne, though at the Time it was levy'd he had 
oy a Poſſibility to have the Eſtate in Fee; this 


ference. | | 

The Teſtator poſſeſsd of a Term for Years, 

eviſed. the Profits thereof to one for Life, Re- Cited in 
ander to another; the Tenant for Life enters Fn1woods. 
ith the Aſſent of the Executor, and he in Re- — 1 
ninder, during the Life of the Tenant for Life, 
nd his Intereſt to another; then the Tenant 

x Life dy'd.; it was adjudg'd, That the AC 

pnment was void, for he in Remainder had 

ily 2 Poſſibility during the Life of the Te. 

ut for Life, who had an Intereſt in the 

- Term ſub modo, for he might have out- 


Preſentation by Executor, 


F a Biſhop hath a Title to preſent upon a Va. 59 Ed. 3. 
ancy, who dies, and the Temporalities come ** ; 
the King, he ſhall preſent, and not the 

tors of the-Biſhop. . ; 
If the Church become void in the Life. time Dyer 283. 
he Biſnop, he cannot deviſe the next Preſen · , 
MN. | 5 | 

but if he or the Incumbent of a Church hath 

Advowſon in Fee, and either of them deviſe 

upon the Avoidance his Executor ſhall pre- 


Preſentation by Executor. 461 9 


TY 


Fine; J. One Grant being ſeis'd in Fee, deviſed, Jobnſon 


tin Fee; John, after 21, and before 25, levy'd 122. - 


cited in Lampert's Caſe, but with very little-zoRep.50. 
a N | | . 


452 ET Probate, 
ſent, this is good, though they deviſe the Inheri 
einher ET TS 

S0 if I grant the next Preſentation of the 

Church of H. unto R. B. who dies, and then the 
Church becomes void, his Executor ſhall have it 
as a Chattel, and not his Heir. 


- Probate. 
- T EIS is only an Allowance or Confirmation 


I of what the Teſtator hath made or done, 
tis a Solemnity requird to the Perfection and ab- 


ſolute, Confirmation of his Will; and tis uſu tt 

ally made in the Eccleſaſtical Court, and there P 

upon Letters Teſtamentary are granted under l. 

the Seal of that Court, by which the Executor i © 

enabled to maintain an Action; but it was no be 

always fo. Een 1 88 W 

. For the Probate of Wills did originally bel De 
do the Temporal Courts, and the Legatees mig ”! 
| ' have a proper Remedy in thoſe Courts to rei 
8 ver their Legacies; for we find there is a Vu. 
88 „ which lies at Common Law to demand a 1. 
. 5 8 Te 
Fitz Teſta- Tt was but of late as we are told Anno 2 R. 
ment 4+ that Wills were prov'd in the Spiritual Corts; an 
all other Nations they are prov'd in the I Gn 

ral Courts, and in many Places in England erꝗ nt 

at this Day the Lords of Mannors have tl ''s 

Probate of Wills. And Tremayle, who was th bene 

King's Serjeant, told the Court, That he wil "i: 

Steward of ſeveral Mannors in his Count Lt 

where both Freehold and Copyhold Ten de. 

prov'd their Wills before him in the Coun (tun 


Baron, | = 8 9 
Linwood, who was Dean of the Arches, 4 
who wrote about the Beginning of the Reign 
H. 6. doth confeſs, that the Probate of ww 


. 
3 
4 
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belong to the Ordinaries non de Communi Jure, butt 
iy Cuſtom. And Archbiſhop Fur ker publiſh'd a 11H... 


| Book Ano 1573, in which he tells us, That Rex yenoe's 


Anglie olim erat Conciliorum Ecclefiaflicormn Preſes, Gaſe, 
&c. propugnator Religionis, nec ullum babebant Epiſ- 9 Rep. 38. 
api Authoritatem prater eam quam a Rege acceptam 
rferebant, Tefltamenta probandi Authoritatom non ha- 
ehant, nec adminiſtrations poteſtatem cuique delegare 
wn potuerunt. | * LR 

But now the Spiritual Courts have generally 
obtain d the Juriſdiction of Probate of Wills, 
which may be made in common Form, or per Teſtes ; 
the one 18 by the Oath of the Executor, or of the 
Party who exhibited the Will, who ſwears upon 
his Credulity, that tis the laſt Will of the De- 
ceasd, The other is per Teſtes, and that is, where | 
beſides the Oath of the Executor, he produces 
Witneſſes to atteſt it to be the laſt Will of the 
Deceas d, and this in the Preſence of the Parties 
who have any Intereſt, and in their Abſence 
if ſammon'd and not appearing; and this Proof 
in common Form, may be controverted at any 
_ but the Proof per Teftes cannot after 30 
ears. AO om 
It may be prov'd before a Commiſſary, or before 7E9.4- 146 
an Archdeacon, or a Sequeſtrator ; but where a 1 
Gunrdianſhip of a Child is deviſed by Will, it ſhall rvent.zoy 1 
not be prov'd in the Spiritual Court, becauſe it be- 20S 
ng a Power given by the Statnte, 1t properly be- 
lngs to the Courts at Weftminſter- to determine, 
whether the Deviſe was made purſuant to the 
datute; and therefore like Wills by which Lands 
we deviſed, it is uſually prov'd by Witneſſes in 

cery, 


_— 


| Under 


Probate. 
Under this Title I ſhall mention, 


(A) Vbat an Executor may do or not do befae 
G : fn 5 | 
(B.) To whom Adminiſtration ſball be grate 
where an Executor dies before Probate. 
(C.) What the Law is as to the Probate, wh 
— and Goods are deviſed in the ſan 
j Wo, | 
D.) Where a Probate once granted may be ſuſpe 
8d or revoked. AS | 
(E.) WV hetber a Probate under Seal of the Cont» 
 traverſable or not. | 
f.) Concerning Fees for Probate of Wills, 
1 Roll. (A.) If an Action is brought by an Exec 
A. 57. tor before Prohate, and the Will is provd be. 
fore he declares, tis well enough, becauſe the 
Plaintiff is Executor before Probate, and his 
proving the Will afterwards removes the Impedy 
i ment ab initio, 7 | 
Duncomb An Executor may bring an Action before Pro. 
— 081 bate; and if he ſhews the Probate in his Decls 
went. 350 Tation by a project Sis in Curia Literas Teſtaments 
| Raim.47g. 72as, tis well enough; ſo if he hath. the Rever 
3 Lev. 57: ſion of a Term for Years, on which a Rent is te 
CG: ſerv, he may diſtrein and avow for the Rent 
before Probate. _ ps 
Parton Judgment againſt the Teftator, and upon 2 U. 
= . vaſtavit return d againſt his Executor, he plead 
1 Mod. 215 and a ſpecial Verdict was found to this Eft. 
. The Defendant- was made Executor, and dayelt in 
the ſame Houſe with the Teſtator; that before 
Probate he poſſeſs d himſelf of the Goods, and 
had them appraiſed, and put into an Inventory, 
and then ſold Part, and paid a Debt owing by 


the Teſtator, and converted the reſt to his N 


Probate ab 1 
Iſe; that afterwards he refus'd before the Ord- 
nary to prove the Will; that Adminiſtration 
was granted to the Widow of the Teſtator. The 
(Queſtion was, Whether this Executor ſhould be 
charz'd with the hole, or only tor ſo much as 
he converted? Becauſe all being done before Pro- 
hate, it was done by him as Executor de ſon Tort, 
ut adjudg'd, he ſhall be charg'd for the whole, 
becauſe he was made Executor, and in ſuch Caſe 
he is compleat Executor before Probate; and the 
granting Adminiſtration to the Widow is void, 
tecauſe the Defendant was rightful Executor, and 
had adminiſter'd-Part of the Goods, and had Poſ- 
{ſion of the whole, and therefore ſnall not be 
bilcharg d by delivering over Part to another who 
was not a rightful Adminiſtratrix. 4 : 
Libel in the Spiritual Court to prove a Will; Partridge? 
the Defendant ſuggeſted for a Prohibition, that cj, — 
in the Will there were Lands and Legacies de- 2Salk 33. 
viſed, and that the Teffator was uon compos ments, |} 
hut the Prohibition was deny'd, becauſe the Sta- 
tute of H. 8. never intended to diminiſh the Ju- 
nſdiGion of the Spiritual Court as to Probates ; : 
ind it might be very inconvenient to ſtay the _ 
Probate in this Caſe, becauſe whilſt *tis ſtay d. 
the Executor-cannot- fue for Debts, and by that 
Means they may be loſt, and the Will not per- 
turm d; and it would be to no Purpoſe to grant a 
Prohibition to the Probate quoad the Lands, be- 
Quſe as to them the Probate is coram 101 judice, 
nd cannot be given in Evidence in any Court 
it Law. In this Caſe the Marqueſs of Winton's 
us deny d to be Law. 5 | | 
He is Executor before -Probate to pay Debts, Wolfe -- 
and to be ſu'd for Non-payment ; but not to 2/w 


dave an Action, unleſs as in the Caſe before- 228 
55, ENG | An 


* 


1 ut. | | 


The 


——_ Probate. 
Smithley The next Avoidance was granted to the Te 
rue ſtator, who made his Executor, and dyd; any Miſict 
the Executor before Probate, granted the next i 
Dyer 235. Avoidance to the Plaintiff in a Quare Ina 
3 who ſet forth, That the Church was void, Fr. 

averrd that to be the next Avoidance, and di 

ſhew forth the Will; adjudg'd, That he nee 

not, for the Grant was good, tho he never proy{ 
the Will, 9 . 

He may poſſeſs himſelf of the Teſtator's Goods; 

he may receive or pay Debts due and owing by hy 

Teſtator, and may diſcharge any Legacies; he 
Ruſſel;:; may likewiſe releaſe any Debt due to the Teſts 
Caſe, tor, becauſe the Right of Action is in bim beſat 
5 Rep. 27. Probate; and this Right he hath by the Will, for 
zlaſt.292. the Probate gives him no Intereſt. | 

He may bring an Adion of Treſpaſs for the 

Goods of the Teſtator taken unjuſtly from hinſalf, 

or he may replevy ſuch Goods if impounded, be 

cauſe theſe are Actions which ariſe out of his wn 

Poſſefion, and this may be ſeen in the Inſtance 
following : Tay 

2And.r5r. Anno 42 Eliz. it was held, That an Executor 

Geriſbrook before Probate, may poſleſs himſelf of the Ie. 


* 


- 1-8 ſtator's Goods; and if Adminiſtration houl the 
' 2%. be granted to another, and ſuch Admin proy 


Com. 277. 
* . tor ſhould take the Goods from the Executa ent 


before Probate, he may then prove the Wil Prob 

and bring an Action of Treſpaſs againſt theft (< 
Adminiſtrator, becauſe the Poſſeſſion of the the 7 
Teſtator's Goods belongs to the Executor, anal" t 

the Adminiſtration is void as ſoon as the Will de“ 

| prov'd. | 5 ; ny t 
Middte- So if he releaſe a Debt before Probate, and af thor 
ton Caſe, terwards proves the Will, the Releaſe is good. un 
: * 28. (B.) If a Term for Tears is deviſed to one vdo t 
Abr. 917 alſo made * Exccutor, and enters and dies before » | ol 


#*Dyer 367 


r 1467 


q hate, bis Executor ſhall have the Term, becauſe te 
en ill was executed by the Entry. © 
di And if he is made Reſiduary Legatee as well as Iſted werſay/ 
nd Frecutor, and dies before Probate, Adminiſtration Scanley, " 
1 WW hall be granted to his Executor, or his Admini. 7 
ee} WM frator ſhall have a Title to the Goods; but il We 
vibe was not Refiduary Legatee, then Adminiſtra- 

ton muſt be granted to the next of Kin of the 
Mert Teſtator; and fo is Harris's Caſe, where the Harris 
ha WY Huſband made his Wife Executrix, and died, and G3. 
he then ſhe dy'd Inteſtate before Probate, Admini- tt 
ta e was granted to the next of Kin of the 
fore Hutband 3 | | = 
10 But there is a Caſe in Het ley, where the Huſ Den verſar 

band made his Wife Executrix and Refidnary Lega- Serrough, 
tel, and ſhe dy'd before Probate z and it was ad- Hetley vr 
ig d, That the Adminiſtrator of the Huſband _ 


ſhould have the Reſiduary Part, becauſe the Wife 
neglected to prove the Will, by which ſhe might 
have been entitled to the Goods. 5 

If an Executor dies before Probate, then his 
Teſtator is dead without an Executor; for an 
Executor of an Executor cannot be Executor to 
the firſt Teſtator, unleſs the firſt Executor had 
proved the Will, becauſe the Spiritual Court 
cannot take Notice who is Executor but by the 


Probate. | | 
the (C) Vbere a Vill is made of Lands and Goods, Nettos + 
te d Temporal Courts will not prohibit it to be proud verſus 


a yy ; i 
n the Spiritual Court; tis true, this was againſt W. 2 2 


the Opinion of Juſtice Croke, becauſe the Land be. 255. - 
ng the Principal, the Spiritual Courts had no Au- Cro. Car. 
tbority in ſuch Caſes, and that it would be incon- 39% _—_ 
rement if they ſhould , for the Sentence given bees 


in that Court, might have ſome Influence upon 5 
+ ny Suit which might happen in the Temporal \ 
at 


Curts concerning the Land. _— 


| Car. 94 Prohibition was Nonfuit 5 


Caſe, x * vd 1 iritual. I 
wiv] * * to be prov d in the Spiritual Court. 


verſun this Matter, ubi revera he made no Will; upon nd 


1 lit ; but it Was infifted, ore 
Waben that the Defendant ought not to Have à Conſul. 
— "gg tation, becauſe he did not ſet fofth in his Libel, 
118. that the Teſtator bad Goods, and then there is no l 4 


Occaſion for a Probate in that Court; for a Will d Ordi 


Lands ought not to be proved there: But al. iſo 
85 judg'd, That he muſt prove the Will, otherviſe bose 
5 he can have no Action for the Goods; if there iini 
de any. 12 


Afterwards it was held, That a ſpecial Prohi 
bition ſhall go to the Spiritual: Court, guoad tf} 
Lands. And ſo my Lord Hales tells us, it va: wa: 


Minſhull done in Minſmll and Spicer's Caſe. | | ma] 
verſus ut of late Days ſich Prohibitions have been de. WW va: 


Spicer, nied, becauſe the Party can be at no Prejudice WWukir 
Harvre by the Probate in the Spiritual-Court, in reſpet o 
9 Car. to the Land; for 'tis no Evidence againſt him 
Br. Den- at Law; but it would be very infurious to Ee WiWrecy 
2 Ct. cutors, that Prohibitions ſhould be granted in Wc 4 
ye wc ſuch Caſes, becauſe they being hinder'd fron Hg d 
row, Har- Proving the Will, cannot ſue for a juſt Debt, ani n $ 
dreſs 313. by that Means Part of the Teſtator's Eſtate may ly t 
de loſt. 0 | | 
rRoll. D) The Probate of a Will may be ſuſpended by a 
Rep.226. Appeal; but tis a Queſtion, V hether it may be revo nor + 
by the Ordinary after tis granted; as for Inſtance, 

Hills->er- The Teſtator made Adiell Milli Executor, ane 
ſus Mills, gave the Reſdue of his Eſtate to Gillam Hills, ani 
| #Shbore?293 other Children, and died. Mills the Execute 


- Pfobate. | 
40d the Will, and became a Bankrupt. Then 
Hils, one of the Reſiduary Legatees, cites the Exe- 
ator to ſhew Cauſe why the Probate granted to 
him, ſhould not be revok'd, and Adminiſtration, 


ither for want of Honeſty or Conduct, was there- 


hate for that Reaſon ought to be revołk d; that the 
bis Ability; and if his Circumſtances: alter, the 


yould have done, if he had been living; and for 
hoſe Reaſons the Probate was revok'd, and Ad- 
nitration, with the Will annex d, granted to 
Ham: 


ſited, That the Probate was not revocable, becauſe 


making a new one for him, that the Mens Teftan-_ 
was as ſtrong for making Mills Executor; as for 
king Gillam Refiduary Legatee, that the Bankrupcy 
no Diſability, or Breach-of- Truſt, quoad the Exe- 
ip; for the Law protects what he hath as 
recutor, from all Forfeitures which may incur by 
ws Acts or Omiſſions ; that the Teſtator himſelf 
ud him more fit to manage his Eſtate than his 
Sons, and that the granting the Probate was 
ly to capacitate him to ſue, for he might releaſe 


mug an Action, the Defendant may plead an Exe- 
ator made, and ſtill living; tis true, where Ad- 
mſrations are granted, they may be afterwards 
grad by Reaſon of the Adminiſtrator's becoming 


Court, 


But upon a Motion of a Prohibition it was in- 


with the Will anner d, granted to Gillam; and it 
was infiſted for him, that Mills being only Aa bare : 
xecator, and having no Intereſt, and having. 
made himſelf incapay e to manage his own Eſtate, - 
fore incapable of being an Executor, and the Pro- 
eſtator made him Executor, upon a Suppoſition of 


dinary is oblig'd to do what the Party himſelf = 


t was to alter the very Will itſelf; and that it was 


pay Debts before Probate; and if Gillam ſnould 


Quere /ince 
the Statute 


ankrupt : But there is a Difference between the of Diſtriba- 
(es; for an Adminiſtrator - is made bv the den, Sr. 


— 
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Court, but an Executor is conſtituted by the Party 


The King 
verſus Sir 


R. Raynes, 
I Salk. 299 


wiſe, upon any Diſability ariſing by the Canon 


Security, becauſe the Teſtator thought him ſuf 
cient, and he hath a temporal Right, for whid 


North ver- 
ſus Wells, 
1Lev. 235. 
Nam. 405. 


Seal was forg'd, or that there were Bona N 
tabilia, or the Party might be relievd on a 
Appeal. 


21 H. 8. 
cap. 5. 


with Wax, to be ſeal'd. 


Fee is 25. 6 d. and to the Regiſter 25, 64. whit 


' 4 4 * 43 = 
Pyobate. 


himſelf, and the Law entitles him to the Probate 
of the Will, and for thoſe Reafons a Prohibition 
was granted. „„ 

Mandamus to the ſudge of the Prerogative-Cour 
to grant a Probate of a Will ; he return'd, tha 
the Executor was a Perſon who abſconded, ant 
incapable, &c. This was adjudg'd an ill Retury: 
for ſince the Teſtator had thought him a prope 
Perſon, the Ordinary ſhall not adjudge him other 


Law ; neither can the Ordinary make him gin 


he cannot ſue before Probate. 

(E.) A Probate of a Will was given in Evidence t 
prove an Executrix, and the Defendant ſaid, that i 
Will was forgd; but he was not admitted to gin 
any Proof of it, becauſe it was againſt the al 
the Ordinary, in a Matter proper for his [url 
diction; but Evidence might be given that th 


(F.) The Fees for Probate of Wills, and grami 
Adminiſtration, are made certam by the Statute . 
H. 8. by which tis enacted, That Six pence only f Ke 
be taken by the Regiſter, where the Goods of the Doi 
ceaſed exceed not 5 1. but then the Tranſcript « 
the Will muſt be brought to him ready engrol 


When the Goods are above the Value of 5 |. iſ" 
under 40 l. the Fee to the Judge is 25. 64. andt 
the Regiſter 15. | | 

When they exceed the Value of 401. the Jul! 


he may refuſe, and take a Penny for ten Lines 
the Will, each Line being ten Inches in Lenze 


Probate. 


80 far Adminiſtrations, when the Inteſtate's 
ods exceed 5 1. and are under 40 l. the Officer's 
es are only 2 3. 6 d. and he who takes more 
han his due Fee, forfeits what he takes more to 
he Party grieved, and 10 l. beſides, to be divided 
etween the King and him. 4 
Amo 6 Jac, An Information was brought upon Neatverſus | 
his Statute againſt a Commiſſary of the Archdeacon owe, 4 

r Extortion, in taking a Fee of an Executor, cott Ent. 
ho brought the Tranſcript of the Will ready 166. 
grofs d, and he only put the Probate to it; and 

hudg'd, That no Fee was due to him for ſuch 
ranfiript ; tis true, he may annex the Probate 

) ſuch Tranſcript, and ſo he may to the Will it 
If; for which he is to have no other Fee than 


hat is allow'd by the Statute. _ ER. 
by a Statute made in the Reign of King 3 Jacs 


* wal popiſh Recuſant Convict is diſabled to py, 

aul re; and therefore when ſuch a Recuſant made . 45 ns T9 
ur Vile Executrix, who was likewiſe a Recuſant ce, 239. 
U ennid, a Prohibition was granted to the Spi- 


al- Court to hinder the Probate. 
By a late Statute it is enacted, That the Power: 4 & 5 
granting Probates, and Adminiſtrations of the Goods —_ 
Hans dying, for Wages or Work done in ber Ma-. 
jy: Docks and Tards, ſhall be in the Ordinary of the 
Mceſe where the Party dieth, or in bim to ur ſuch 
wer 1s granted by the Ordinary, and that the Salary 
i Wages for Pay due to ſuch Perſon from the 
Wen, Kc. for Work done in any Docks or Tards, 
Unt be deem'd Bona Notabilia, to entitle the Pre- 
pane Court to any Furiſdifjon in ſuch Caſe, OY 
. | 1 | 
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Profits, Deviſ 7 thereof. ; Te 


See Tit. Dying, xc. 225. See Executors Right &c. 250. 
See Executory Deviſe 289. See Iſſues and Ban 
261. See Aut bority 108. 4 


F many Wills the Profits of Lands are deviſed, MO 
4 it may therefore be neceſſary to ment! 
What the Law is in ſuch Caſes; and tis generally 
held, That by thoſe Words an Ertereft is veſtel der 
in the Legatee, and that fuch a Deviſe paſſet | 
the Lands. EE FF 

| Dyer 210. . The Teſtator deviſed, That his Execute Wor 
| - - Should have the Ines and Profits of his Lands un 
? till his Son came of Age, that with the Hf re. 
they might pay his Debts and Legacies, and ei 
cate his Children. One of the Executors died, th 
Survivor made his Executor, and died; adjudg air 
That ſuch Executor of the Survivor may medal ed it 
with the Profits during the Nonage of the So | 
becauſe his Executor had an Tntereſt by the Dem: 
viſe of the Tſſnes and Profits, and not an Au 

: Lo, RY ee | 
2 Leen, 80 a Deviſe of the Profits, c. to his Wife ui Ir 
228. Moor til his Son caine of Age, is a Deviſe of the L 
625. S. P. itſelf till that Time; but if it had been « e.! 
3Leon 78. viſe of the Land to the Son, and that ſhe ſho 
236. take the Profits thereof till he came of Ape, th 
is only an Authority which is determin by | 
: Death, pA 2 
| Oweny, A Deviſe of the Profits and Occupation, GC Af 
| his Wife, during her Widowhood, is a good r Li 
viſe of the Land itſelf during that Time. 
Sites en A Deviſe of the Profits, Sc. to his eldeſt er 
fu Holli- 'til his youngeſt Son-ſhould come of Age, and ie ne 
Loan? 236. to the youngeſt in Tail; this is a Deviſe in WW 
* to the eldeſt in the mean Time. 


Term of Years, and devis d the Profits to his Wife e 

for ſo many Years as ſhe ſhould live, and at- Moor 753. 
ter her Deceaſe he deviſed the Profits to twenty 

of his pooreſt Kindred, and that the Rectory 

Mould then be leas d out for as much Rent as 

could be got for the ſame by the Adviſe of bis 

Overſeers, and diſtributed to twenty of the pooreſt 

f his Kindred ; adjudg'd, That à Deviſe of the 


here are no other Words to ſhew the Intent of 

he Teſtator ; but in this Caſe the twenty poor 

Kindred had no Property in the Term by the 

Nord Profits, for they had not Power to make the 

Leaſe,” it was to be done by the Advice of the 

Overſeers, and therefore the Property was in them, 

nd a Confidence only in the poor People. > 

Deviſe to Francis, his eldeſt Son in Tail, Re- price 

minder in like Manner to his ſecond Son, provi- vert 

led if Francis die without Iſſue-Male, and leaving 2 

be-Femgle, then ſhe to take the Profits until the 

emainder-Man pay her 400 I. Francis had Iſſue 

mly a Daughter Elizabeth, who enter'd and died 

Peiore her 400 I. was paid: It was adjudg'd, That 

n Intereft was veſted in her; for an Authority 

D take the Profits, implies as much as a Deviſe of 

le Profits, and tis ſuch a Chattel which ſhall 

to her Adminiſtrator : Now. though the Pro- 

þ of the Land are only a Pledge for the Pay- 

ent of the Portion, yet they follow the Por- 

A Fine was levied to the Uſe of the Conuſee kot, 

ir Life, Remainder to V. R. and R. B. and their Ce/e, 

Arcutors, until they ſhall have levied 300 1. for the Moor 336. 

mJormance of bs Will. The Executors permitted ; 

de next in Remainder, after the Death of the 

dnulo to enter, which he e * oa 
12 „ 
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| Profits, Deviſe thereof, = 4 
The Teſtator was poſſeſs d of a Rectory for @ Griffitn 


ots is always a Deviſe of the Lands itſelf, if Moor 558. | 


”,  Mrange- The Father being ſeis'd in Fee, covenantel 


474 | P rofits, Deviſe thereof. 4 
of the Profits than would ſatisfy 300 l. then due 
of the Executors died, and the Survivor made 1 
Leaſe to T. P. the now Plaintiff, who brought w 
_ EzeUment. Adjudg d, That the Leaſe was vod, 
: | becauſe the Eſtate of the Executors was de. 
termind by their own Negligence ; for they 
might have receiv'd the 300 l. by Perception d 
the Profits, and would not, but ſuffer'd another 
to enter; and tho the Words in the Will ar 
until they all have levied 300 l. it muſt be under: 
ſtood, and ſo intended, until they might convenient 
baue levied 300 l. 2 


ways ver- to ſtand ſeis d to the Uſe of himſelf for Life, Re 
4 ol mainder to the Uſe of ſuch Perſons as he lould 
731. appoint by his Will, for any Term not exceeding 
31 Years (and this was for Payment of his Debt 
and Legacies) Remainder to his Son in Tail; 
afterwards he devis'd 800 J. a-piece to his thret 
Daughters, to be rats'd out of bis Lands, mention 

in the aforeſaid Deed, which Lands were of the 

yearly Value of 200 l. The Queſtion was, Wh 

ther a Term, not exceeding 31 Years, was a {uf 

ficient Certainty to raiſe 2400 I. for the thre 
Daughters, ont of the Profits of 200 l. per Anm 

If not, then, Whether the Father, being ſeis dit 


Fee, and making ſuch a Will, the Deviſe ſhal " 
take Effect by the Statute of Wills, and fo Ul 7, 
ſturb the contingent Remainder to the Son ? As uſer | 
judg d, That if the Land itſelf had been deri Hu 


it would have diſturb'd the future Uſe ; but t 
 Devife being only of Portions to be paid out 
tdttuhe Profits of the Lands, tis otherwiſe, 

Bilder ver- Deviſe of Lands to his Daughter and be 
Fes Black- Heirs, when ſhe comes to the Age of eightett 
Bun. 6. Years, and that his Wife ſhould take the Nut 

285. her Uſe till that Time, without any Account! 


Hutt 
Hob. 
| x Brownk . 
79.8. C. 


hegiven; this was adjudg'd a good Term for Tears x] 
in the Wife, and by her Marriage veſted in the 


gr of Goods to be ſold to raiſe Portions Cary ver- 


cr his Daughters; and if thoſe are not ſufficient, /** Apple- 
de. 4 to be Wie out of the kents, Iſſues and Pro- * gong 
* ts of his Lands. It was decreed, that by thoſe 

10 


Words the Lands were devis d; otherwiſe, if it had 
nei o a Deviſe of Lands to Truſtees upon Truſt, Lingon 


ler- X | g ver ſtes 
hat ont of the Rents and Profits they pay Debts 
Wn Legacies, decreed, that the Trultees may ch, leg. 


205. Re 


te 5 
11 Publication. 5 
ins HIS is another Solemnity requir'd by the 


Law to make a Will good; and that is, by 
ubliſning it in the Preſence of a particular Num- 
er of Witneſſes. „ 
nch Sometimes a Vill, which hath been made 
ar, upon ſome Alteration of Circumſtances, 
hay be new publiſh'd with Additions, and that 
akes it equivalent to a new Vriting; but it muſt 
e where the Words in the written Will are apt 
nd proper, and do not diſagree with the Words 
the new Publication. And fo it was adjudg d 

Stead and Beryer's Caſe ante 221,  ' 
w The Effects of a new Publication may be ſeen in the 
i" following. = i | 25 
„ alband and Wife Jointenents in Fee, ſaſfer'd Trevi- 
t I Recovery, Anno 23 H. 8. to the Uſe of the Hug. Lan, C 
nd in Fee; and, in the next Year, he devisd Dyer 2 
e Lands to his Wife, Remainder over, and ſome- | 
me after he died; adjudg'd, That this Deviſe 
fut u void, for the Teſtator having only an Uſe, 

al not deviſe the Poſſeſſion till the Statute 

t Ks. which did transfer the Uſe into Poſſeſon 

EE in. reither 


tutes were made ſince the Will: But adjudgd, 
That tho' this Will was void, for the Reaſons he. 


been a good Will. 
Beck ſord 


verſus 
Parncot, 
Cro. Eliz. 


493. Moor Daughters in Tail, whom he made Executrizes, 


i 1 Roll. 
Abr. 618. 


a Codicil concerning ſome perſonal Things, and 


Lands which he Hatb, and he had not thoſe Lands 


his allowing the Will upon reading it, amounts to 
a new Publication, and ſo are the Words which he 
| * to his Couſin: And tho tis generally trie 

t 


Fuller 
ve [us 

Fuller, 

Cro. Eliz. 


423. Moor with Remainders ſucceſſively to his other Sons 1! 
Tail. R. B. died in the Life time of his Taba 


35 * 


neither could he deviſe the Poſeffon till the 


ſhall go with my other Lands in Aldworth to ny EN 


F. The Teſtator had Iſſue four Daughters, ant 


” 


Publication. 


Statute 32 H. 8. by Which Men were enabled ty 
deviſe their Lands in Poſſeſſion; both which Sta. 


fore mention'd, yet if the Teſtator had made x 
new Publication after the Statute 32 H. 8. it had 


. The Teſtator being ſeis d in Fee of Land 
in Aldworth in Berks, had Iſſue four Daughters, and 
devis'd all his Lands in Aldworth to his two eldeſt 


Afterwards he purchas d more Lands there; and 
one Parſons, his Couſin, deſir d that he might have 
the new-purchas'd Lands; he reply'd, No, thy 


trixes. Afterwards being ſick, his Will was read to 
bim; but he took no Notice of it, only he added 


died. It was inſiſted, that the new-purchas{ 
Lands did not paſs, becauſe not warranted by the 
Statute ; for that enables a Man to deviſe the 


at the Time be made bis Will. But adjudg d, That 


at Things not expreſs in the Will, muſt be er 
preſs'd in the new Publication, in order to ſhe 
the Intent of the Teſtatof; yet here are apt Word 
in the Will to paſs the Lands in Aldworth, ant 
therefore, by the new Publication, the Lands pu 
chas'd afterwards ſhall paſs. _ = 

In the very next Year this Caſe happen d i 


devis d his Lands to R. B. his youngeſt Son in Ia 


1 leavin 


a+ } b] Me” ! 


* 9 
r 


Publication. N 
leaving Iſſue two Sons; and then their Grand- 
Cher, the Teſtator,- declar d his Will te be, That 
e Sons of R. B. ſhall bave the Lands devis d to their 
Father, as they ſhould if their Father bad out lived 
Im Two Judges were of Opinion, That the Son E 

UR. B. ſhall take by Porchaſe : for this new see Antes 
publicati 0 in Writi 1 ' 2 new 221. Tie. 
"wp e TI n nes Deſcription | 
The Teſtator devis d all bis Lands, and after- ret vr. 
ads purchas'd more, and died, Adjudg d, if he ſis Rig- 
bad made a new Publication of his Will, the den, Plow. 
Lands purchas'd afterwards would have paſsd by Com: . 
the Words, All bis Lands, for that ſhews his In- 

tent to paſs All; but without a new Publication 


be W's otherwiſe, for in ſuch Caſe All bis Lands might 

be intended All which he had at the Time of the ma- 

TT 312,48 3 - | | | 

Jed The Chief Baron Fefferies being ſeis d in Fee of Montagne 


verſus 


the Mannor of Marsfield in Suſſex, and of a Re. 7.;..; 
erſion in Fee of Lands called Groveland, devis'd Moor p66 
the ſame to Jefferies, the Defendant ; and after- Poph. 208. 
ads, upon his Marriage with Mary, the Daugh- Roll. 
ter of one Goring, he made a Feoffment of the 3 
Premiſſes to the Uſe of himſelf, and of his ſaid 

life, which was not executed by Livery and Sei- | 
lin of the Lands called Groveland. Then he in 


oe erlin d theſe Words in the Will (Mary my Wife) 
er ing before made Margery. his Daughter, Exe- 
he x. It was adjudgd, That the Feoffment 
ones a Revocation of the Will: But the Court = 


obted whether the Interlining was a new 
ublication, Serjeant Rolls tells ns it was not; 
Nauſe what was interlin'd had no Reference 
bo the Lands, neither did it ſhew his Intent that 
It ſhould be a Will as to the Lands. See Stea 
ſeſu Beryer 221, 


— 


Purchaſe of other Lands after « e 

) 

. 1 comes properly under the Title Bull 

"BY: o 1. cation, and hath ſome Reference to it. It MM, 
2986.18, hath been held in ſome of the old Books, That 


| Fitz. De. if a Man deviſe Lands, of which he is wt a. ver 
iſe 17. 


Jed, and afterwards purchaſe thoſe Lands, and Pay 
then die ſeis d, that this Deviſe is good; but this AM. 
was before the Statute, and the later Authorities 

are otherwiſe. | „ 

Butler ver- For where the Teſtator devis d Lands, to which Mice 

8 he had no Title, and afterwards purchas d thoſe 

3 Rep. 23. Lands; this is not a good Deviſe within the di. 

1 And. 348 tute of Wills, 32 H. 8. by which tis enadted, ita 
Poph, 87. That all Perſons Having a ſole Eftate, £7c. And cl 
my Lord Coke, who reports this Caſe, tells us Wir 

That the Word Having imports not only an Cu- 

nerſhip, but the very Time of ſuch Ownerſhip, evi 

and that he muſt have the Land at the Time hir 

the Making, that is, at the Time of the Public t t 

* tion of the Will. . 

Thomp- In the ſame Year R. B. ſold Lands to Thornton, yt 
fon verſus who, before any Conveyance made. ſold the ſame v! 
3 Lands to Thompſon, who paid Part of the Purchaſe 
2 Leon. Money to R. B. and Part to Thornton, and hada 
120. . Conveyance made to him by R B. alone, and 

then he devis'd all the Lands which he had pn: 
. chas'd of Thornton. Now though in Strictneſs this | 
was not the Purchaſe of Thornton, for he had no 
Conveyance from him; yet having agreed for the 
Purchaſe, and paid Part of his Money, this, ky UW 
cording to common Acceptation, may be callda 
Purchaſe, and a Having the Land, and ſo their, 
—_—_ 


8 1 
And accordingly, many Years afterwards, Prideaux 3 

there being a Treaty for a Purchaſe of Lands, _ | 

ind Articles drawn, the intended Purchaſer de- 2 Ch. Reps | 

vid All bis Lands for Payment of Debts, and af. 144 

Wierwards the Lands were convey'd to him. It was 

decreed, That the Deviſe was good, though he had 

wt the Lands at the Time of the making the Will, 

nor made any new Publication of the Will after they 

were convey d, eſpecially the Deviſe being for 

Payment of Debts. And the Chancellor ſaid, If a 

Man deviſe All his Lands for Payment of Debts, and 

aſterwards purchaſe more Lands, he would de- 

ee a Sale, though there were no precedent Ar- 

(cles. . = = | 

The Teſtator devisd to his Wife all ſuch Bunter 

bums of Money, Lands, Tenements and Here- verſus 


| . Cok 
litaments, and Eſtate whatſoever, of which be — 


hald be paſſeſs'd at the Time of bis Death; after- 
ads he purchas'd Gavelkind Lands, and the 
lueſtion was, Whether they paſsd by this 
viſe ? Adjudg'd, That a Deviſe of perſonal 
Things is good, tho' the Teſtator had them not 
t the Time of his Will made, becauſe they go 
> his Executor, and the Legacy doth not paſs 


ton, By the Will, but by the Aſſent of the Executor, 

ame whom the Will is directory; but that a Chattel 5 

ale- ele (as a Term for Years) which is a Chattel Seldſ. 93. 
ad el, if purchas d afterwards will not paſs, That 

au Deviſe of Lands is not good, if the Teſtator „ FA 
pn. nothing in them at the Time of the making been « Re- 
ug Will, becauſe a Man cannot give what he publication, 
doch not, and that which is void in the Origi- i , ad 
r the cannot be made good. As if an Infant make — 


Will, tis void, tho he come of Age before he and 
5; and ſo of a Feme-Covert, tho' ſhe become would have 
wards Diſcovertz and yet in thoſe Caſes P44. 
re was only a perſonal Diſabiſity ; but in the 
EL principal 
CE 


1 principal Caſe there was a real Diſability, fy 


— 


_ * ' * * wenn 9 1 * K 
. $ -\% + e x * 4 — * 
4 5 * 
1 * 
4 — 
' I 
* F \ 
; 
* 
* 
* 


the Thing itſelf is wanting. 0 
Farc A Man deviſed all þjs "Lands which he had or 
2e. . ſhould have at the Time of his Death, but dig 

. pot ſay for Payment of Debts; and afterward 


he purchaſed Lands, and dy'd. Adjudg d, That 
ee pprehaſed Lands ſhall not pals by tl Miſc 
V1 Fi 01 


. . b N 5 Fo | 
oo Dent Teſtator ſeis d of ten Acres deyiſcd all lj 
Rigden, Lands to Hemp Brett and his Heirs, and alte. 
Plow. wards purchaſed 12 Acres more; then Henry Bra 
Com. 342. dy d, and the Teſtator ſaid to the Son of Hem, 
= he n= That be fhoyld be bis Heir, and þave all bis Land i 
Asbelley' his Father thould, if he had liv'd. Adjudge ben 
Caſe, That the Son ſhould not have. the new purchaſed iis! 
4 Lands, for it did not paſs by the Words or InteuWWone 
of the Teſtator: Not by the Words, for when ere 
he had ten Acres, and deyiſed All his Lands 
thoſe Words were ſatisfy'd in paſſing the ten Ace 
and there aye no Words which ſhew his Intention 
that the Lands afterwards purchaſed ſhall pa evit 
He could have no ſuch Intent when he made Hei 
Will, becauſe he had not the Lands at that Time 
and what was not his Intent at the Commence 
ment, ſhall not be ſo at the Conſummation eth 
the Will, without a new Publication. 180 


Purchaſe by Deviſe, and not by Deſcip, 


See Life; 1 Word Purchaſe, when it is taken in 
. I poſition to Deſcent, is where a Man comet th 
416. to Land which doth originally veſt in hin bf the 
. Limitation of Eſtate, and never was, or by e Et 
Poſſibility could be in the Anceftor. _. Ts 

As if a Remainder is limited to the right HH « 

of R. B. and he hath Iſſue a Daughter, and d £0: 

55 hath the Eſtate by Purchaſe, and not by rer 

rent. as ee * 


2 - "Purchaſe. 
© where an Eſtate for Years is given to the 
Anceſtor, Remainder to another for Life, Re- 
nainder to the right Heirs of the Leſſee for Years, 
there the Heirs ſhall take by Purchaſe. 7 ; NE. 
Eftate of 


But where an Anceſtor taketh 'an 

cþold to himſelf, and in the ſaine Conveyance 

mother Eſtate is limitted to his Heirs in Fee or 

Tail, there the Word *Heirs is not a Word of 2 Ley. 66; 
aſe, but they ſhall be in by Deſcent. 5 

From all which it may be collected, that where 

he Heir takes an Eſtate by Deviſe in another 

lanner than the Common Law would have gi- 

en it, in ſuch Caſe he takes as a Purchaſer, but 

den he muſt be the right Heir: And as none can 2 Lev, 79. 

ale as Heir by Purchaſe who is not right Heir, ſo 

one can take by Deſcent where the Eſtate was 

wer executed in the Anceſtor. on 

Tis generally true, that where the Heir takes See antea 

fa will, but accompany'd with a Charge, he . 

les by Purchaſe, and not by Deſcent : * As a d _ 


481 


viſe of Lands to his Son and Heir, and to his coft 


leis, upon Condition that he pay the Father's * Gilpin's 
ebts within a Tear; here the Heir hath a Fee. prawn * 
imple ; but being oblig d by this Condition, he 287 N 
ith it as a Purchaſer, and not by Deſcent. Ded 4% 
80 a Deviſe to his eldeſt Son and his Heirs, be Law, x 
thin four Years after the Death of the Teſta- 88 3 

, provided he pay 20 l. to the Executrix towards 2 = 
e datisfaction of his Debts. He paid the Mo- Smith“: 
Adjudg'd, That he took by Purchaſe, and Cſe. 
at the Lands were not Aſſets in his Hands; . rr 

r the Word Paying, or to Pay, is a Limitation of Charnock. 
e Eſtate. | i oe | | 2Mod.a86 
Tis likewiſe generally true, as hath been a 
ay obſerv'd, that where the Anceſtor taketh 


4 Eſtate for Life, and in the ſame Conveyance | 
ber Eſtate is limited to his Heirs in Fee or in | 
FFC Tail, | 


# 


| Tail, that the Word Heirs in ſuch Cafe is not; 
Word of Purchaſe : And in ſome Books we an f 
told, this is a Rule in Law; and yet I find a 

Caſe adzudg'd otherwiſe. TS 


Lily /. A Deviſe to Roſe for Life, and if ſhe haye 
n any Heirs of her Body, &c. then after her Death 
Clerk * that Heir ſhall have the Land, and to the Hin 
Verſur 77 their Bodies begotten; and if Roſe die withut 
Day, Iſſue, Remainder over: This is an Eſtate for Life 
Nor v0. in Roſe; and yet her Heirs ſhall take by Incl 
ci Eis and not by Deſcent, and the Inheritance ſhall he 
123. in Abeyance during her Life, and immediately 
* upon her Death veſt in the Heirs as a Purchiſy, 
But this was againſt the Opinion of the Chief 
_ Popham, who held, That where an Eſtate i 
imited to the Anceſtor for Life, and in the ſame 
Deed tis limited to his Heirs, they ſhall be in by 
Nas of 


. after bis Death the Land ſhould remain to his Fre 
: Ne. cutors or Aſſigns for 21 Years, which Term he 


= gn a ''dy d Inteſtate. And his Adminiſtrator brought 


Inteſtate ſo as he might diſpoſe it; for it wi 

not to commence unleſs he dy'd within ninet 

nine Years, which might not be, for there was 
Poſſibility he might ſurvive it; and he dying * 

within that Term, his Adminiſtrator was en 

tled to it as a Purchaſer, and ſo would his FI 
ciutor, if he had made one: And thus Serjean 
Owen ray. Moor reports the Caſe. And Juſtice Owen, wit 
reports the ſame Caſe, tells us, that my 1" 
Chief Juſtice Anderſon was of that Opinion, | 


the 


Jh 

that all the other Judges were againſt him; be- 

cauſe it was the Intent of the Leſſor, that the 

Leſſee for ninety nine Years ſhould have an 

Flate during his Life, which appears by making 

the Leaſe for ſo long a Term, which by common 

Intendment he could not farvive; ſo that it was 

1 Leaſe to him for Life, and to his Executors for 

11 Years after his Death 1 5 
Deriſe to the next Heir and his Heirs: This is Plow. _ 

od, and the Deviſee ſhall take by Deſcent ; for m. 545. 

Man cannot raiſe a Fee-Simple to his own right 


ur by the Name of Heirs as a Purchaſe, either 
Jn jy Conveyance, Uſe, or Deviſe. | 


& a Deviſe of Lands, of which the Teſtator fs 
vas ſeis d Ex parte materna, to the Heirs Ex gow, 
nte materna, the Deviſe is void, and the Deviſee 31. 127. 
hall take by Deſcent. hn 4 


The Teſtator had two Davghters, one of them Reading 


i ad Iſſue a Son, and dy'd ; then the Teſtator de- _ Lo 
15 iſed his Lands to his Grandſon and his Heirs for |, 2 
imo yer. The Queſtion was, Whether he ſhall take ai 


e whole by the Will, or only one Moiety by : 
ſcent, and the other Moiety as Coparcener 

ith his Aunt 3 and adjudg'd, That he ſhall 

kike the whole by the Will, Tis true, where an 

ſtate is deviſed to an Heir at Law, which would 

we deſcended to him in the very fame Plizht 

if no Will had been made, there he ſhall take 


* | Deſcent, but this was not a Deviſe to the 
11s rr at Law, becauſe both Coparceners make the 
ym 1, and one cannot be Heir alone, therefore the 


andfon muſt take by the Will, and not by De- 
A nothing can deſcend to him ut uxi 
ered, | 1 5121 


| Y 5 a 


werſus. Eſtate; and in ſuch Caſe he may be compelld; 


e. 


Ref uſ, al. 
3 H by the Civil Law, and our Law, the 
D Executor may be ſummon'd to accept or ie 
fuſe the Executorſhip, but the Time is left to the 
Diſcretion of the Judge; and if the Party doth nin 
Br. Abr. tit Dot appear upon the Summons, and prove the Will 
Admon.zz Townſend Juſtice was of Opinion the Judge might 
grant Adminiſtration as it the Teſtator had dy4 
| Inteſtate, and that ſhall continue till the Exe 
tor hath prov'd the Will; but no Man can be 


compell'd to take upon him the Executorſhip, u- ea. 
leſs he hath intermeddled with the Teltan Fre 


Hawkins 

Laws, x and if he refuſe in Court, and Adminiſtration int. 

Leon. 154 granted to another, tis wrong. ii 

Abraham And fo it was adjudg d many Years after 

Ferse Wards; as for Inſtance, Sir David Cunningbun ha er 

Cunning- à Term for Years, and made David his Son Ee In 

bam, cutor, and dy'd. The Son prov'd the Will, an! 

| 1 made Hay and two others Executors, and dyd 

AI ꝗ 5Vent. zoz But theſe Executors not proving the Will Y. 
303 1 ä 

aLev. 182. David, Adminiſtration de Bonis non, Ac. of erw 

| David was granted to Bradburne, who knew r 

thing of the Will of David, and Bradburm fel 

the Term for a valuable Conſideration. The 

two of the Executors dy'd, and Hay the thin 

Executor renounc'd ; then Bradburne's Adm! 

ſtration was repeal'd, and Adminiſtration de Im 

non, &c. was granted to the Defendant. 1 

Queſtion was, Whether the firſt Adminiſtratic 

granted to Bradburne before Hay the Executor i 

renounc'd, was good or not? And adjudg'd it ruf 

not good; for before the Renunciation, Hay i l 

the abſolute Property of the Eſtate in him, 4 1 

might have ſold the Term before Probate; and * 


f the Adminiſtration granted before the Refuſal 

if Hay, was not voidable, but void, and the Re- 

fal afterwards cannot relate to make that good 

hich was void for Defect of Power, and ſo the 

ale by Bradburne is void. | „ 
The Perſon to whom the Ordinary grants Ad- 3 H. 6. 16 


th MWrioiſtration, may, refuſe it if he will; for the 
u oninary hath not Power to compel him to ae- 
ght cept it, | | | 


But in ſome Caſes he cannot refuſe; as where Ed. 4. 33. 
n Executor (after a Caveat enter d) took the uſual, Vent. 335 
Oath, and afterwards refuſed; then another en- 
deavouring to obtain the Adminiſtration, the 
on sf recutor who refuſed deſfir'd to prove the Will, 
nd conteſted the Adminiſtration with the other 
n the Spiritual Court. But it was adjudg'd a- 
pinſt him in that Court ſuppoſing he was bound 
by his Refuſal. Then. he appealed' to the Dele- 
ts; and pending the Appar, he mov'd for a 
ndanms to the Spiritual Court to grant the 
Probate to him, and he had it; for having taken 
the Oath, that Court had no further Authori- 
ty, and therefore he could not be admitted af- 50 
terwards to refuſe, but they ought to grant the 5 
10 1 to him, and the Caveat did not alter the 

fle. a 


bei If one Executor refuſes before the Ordinary, 49E4-3-27 
thun the other prove the Will, yet the refuſing 4 373. 
nin krecutor may adminiſter when he will; but if 

zu bey all refuſe, none of them ſhall adminiſter 


afterwards, 
a But if there is one Executor, and he adminiſter 
le cannot refuſe afterwards; and if he once 8 


Kfuſeth, he cannot afterwards adminiſter : As for verſus 
laſtance, | | 


* | | >” Chater 
. The Teſtator deviſed a Term for Years to the Owen 2 
ande Chief Juſtice Catlin, and made him Executor: 


vrote a Letter to the Judge of the Prerogative hs 272. 
| Court, L.. 53 


436 Refuſal. 
Court, that he could not attend the Execution gf 
the Will, and deſir d him to commit Adminiſtrg. 
tion to the next of Kin; and Adminiſtration was 
granted accordingly. Afterwards Catlin the Chief 
Juſtice enter d, and granted the Term to anc 
ther. But it was adjudg'd void ; for the Letter 
was a ſufficient Refuſal, and an Executor cannot 
once refuſe, and atterwards take upon him the 
| Executorſhip. 
' Miadle- But where there are ſeveral Executors, and 
ton's Caſe, ſome refuſe, yet in Conſtruction of Law they con- 


Rep. 28. tinue Executors ſtill; for at any Time during the Ml { 
Life of their Co-executors they may prove the ( 
Will, and adminiſter to the Teſtator's perſonal Ml ( 
Eſtate, and they may pay Debts due and owing ( 

by him, and make Releaſes of any Debts which 
358.6. 36. were owing to him; and they muſt be joined in ( 
Fitz. Exe- Suits where they are Plaintiffs, becauſe they are ali 
cutor a6. privy to the Will; but not where they are Daf 
dants, becauſe the Plaintiff in the Action is not No 
oblig'd to take Notice of more than thoſe vel 
have actually prov'd the Will. Was 
Godfrey Where too Executors are made, and one H befo. 


verſus fuſeth, it muſt be before the Ordinary, as, when may 

F Debt was brought againſt two Executors upon 

Bond, one 3 them was outlaw'd, the otht 
pleaded, That he who was outlaw'd was mad 
Executor, and prov'd the Will alone, and adni n,, 
niſter d; and that the Defendant, as Servant tQWicirs 
him took the Goods by his Delivery, and tn 
versd that he adminiſterd as Executor. AnHeirs 
upon Demurrer this was adjudg d an ill Plea, the 
cauſe he doth not ſay, that he refuſed before 
Ordinary, nor confeſſeth any Adminiſtration ; 
ſo no Anſwer to the Plaintiff, | 


. AP 
jj 
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Remainder. 
a HIS is an Eſtate limited either by Deed or 
Toit to commence after the Determination of 
z particular Eſtate on which it muſt depend; and 
the very Word itſelf imports that it mult be a 
Remainder of ſomething which is in being, And 
here I ſhall mention thoſe Caſes which I find 
concerning, Go | 


(.) Remainders veſled. 
(2.) Remainders in Contingency. 
(3.) Croſs Remainders by Will, : 
(4) Remainders of Chattels deviſed. See Chattels, 


(i.) A Deviſe of Lands to R. B. from Michael pag', cafe; 
nu next for five Years, Remainder to the Plain: Cro. Eliz. 
tif and his Heirs. R. B. died before Michaelmas. 78. 

Now tho this Remainder could not veſt immedi- #5 
tely upon the Death of R. B. becauſe his Intereſt 

was not to commence till Michaelmas, and he dy'd 

before; yet in the Caſe of a Deviſe a Freehold 

may be in Expectance, and in the mean Time it 

ſhall deſcend to the Heir, and veſt in him. 

The Teſtator had Iſſue two Sons and a Daugh- Dyer 122- 
ter, and he deviſed his Lands to his Wife for ten 05 Re 
lem, the Remainder to his youngeſt Son and his wy 
Heirs, and if any of his two Sons die without 
lſue, the Remainder to his Daughter and her 
Heirs. The youngeſt Son dy'd in the Life of his 
Father, and then the Father dy'd; adjudg'd, This 

ns a good Remainder to the Daughter, being 

pon a Deviſe, tho the particular Eſtate fails. 

Thomas Goddard being ſeis d in Fee of Lands in Gold 
Uborre, deviſed them to his Couſin Edward God- verſus 
lard for Lite, if be ſhould be living at the Death of T. Jonas 

mas, if not, then to Edward the Tounger for 111. 

RE "" Ee, 


5 Remainder. 

Life, if be ſhould be then living; if not, then ty 
remain to the next Heir Male of the Body of Edwal 
the Tounger, and for Default of ſuch Iſſue Male, tler 

to the next Heir Male of the Body of Edward th 
Elder, with other Remainders over in Tail Male, 
Thomas the Teſtator dy'd ; then Edward the Elin 
died, leaving Iſſue Edward his Son. And the 
Queſtion was, Whether the Son had any Eſtate 
by the Will? It was objected, that he had none 
by expreſs Words, unleſs his Father had dyd it 
the Life time of the Teſtator, which he did not 
neither could he take as Heir Male of the Boch 
of Edward his Father, becauſe the Eſtate for Li 
and the Remainder make but one Eſtate; and the 
Eftate for Life never veſting in the Father, the 
Remainder ſhall never veſt in his Son. But ac 

judg d, That the Clauſe, viz. And for Default « 
ſuch Iſſue Male, then to the Heirs Male of Eiyn 
the Elder, is not a Limitation under any Mann 
of Contingency, as the firſt Part of the Wi 
is, but ſtands abſolutely by itſelf; and tis 

good Limitation of the Remainder after the Deat 
of the Father, which ſhall then take Effect! 
his Son. 

(. 2.) A Contingent Remainder is where the Ef 
limited in futuro ſhall ever veſt or not, tis appt 
. particular Eſtate : And this Remainder, bet 
the Statute 10 & 11 Vill. muſt veſt either beſo 
or at that very Inſtant in which the particul 
Eftate determines, or it ſhall never veſt; for 

the particular Eftate was determin'd before t! 
Contingency happen d, the Remainder was vol 
And ſo in Archer's Caſe, Ns 

r's . The Teſtator being ſeis d in Fee, deviſed 
to Robert his Son and Heir for Life, Remainder 

x Rep. 66, the next Heir Male of Robert, and to the H 
Males of the Bodies of ſuch Heirs Males, and dy 

Robert mace a Feoffnent in Fee, Adjudg d, Ti 


Remainder, | 489 
he had only an Eſtate for Life by the expreſs > 
te words of the Will; and by his Feoffment 'the 
i contingent Remainders were deftroy'd, becauſe 
teu bere being a particular Eftate for Lite to ſupport 5M 
the BW aach Remainder by Rule of Law, it ought to veſt 
o infant, in which that Eſtate derermines. Now - 
though Robert was Heir at Law, and by Conſe- * 
quence the Fee. Simple deſcended on him, yet the | 
Remainder to his next Heir Male was contingent ; 
for by the Deſcent of the Fee, his Eftate for Life 
(ss not merg'd, but it was determin'd by his 
* fu nent, and by Conſequence the Remainder 
eeſtroy d. | | : 
80 Shade the Deviſe was to his eldeſt Son Thomas Plunkett 
fir Life, and if he die without Iſſue living at the _ 
Time of bis Death, to Leonard and his Heirs; but if 28id. 47: 
| Thomas have Iſſue living at the Time of his De- 1 Lev. 11. 
r 26, then to him and his Heirs. Thomas ſuffer d Raim. 25+ 
v0: Recovery, and dy'd without Iſſue. It was 
On infiſted in the Behalf of Leonard, that Thomas 
ih had a Fee ſimple deſcended on him as Heir at Law, 
by which his Eſtate for Life was drowned; and if 
b this muſt be an executory Deviſe to Leonard, 
dia by Conſequence not barred by this Recovery; 
f for wherever the whole Fee is veſted in one, and See in the 
EY linited to another upon a Contingency, (as in this Caſe of 
a Caſe it was limitted to Leonard, if Thomas had no — _ | 
Iſue living at his Death) it muſt be an executory 282. 
Deviſe; for it could not be a Remainder to 
Lenard, becauſe one Fee cannot remain upon 
0" WY nother. *Tis true, where only Part of the Eſtate 
. deviſed as for Life, or in Tail, and not the 
nole Fee, and the Reſidue is given to another upon 
i ntingency, that muſt veſt as a Remainder. But 
was adjudg'd according to Archer's Caſe, That 
Temas had an Eſtate for Life by the expreſs Words 
the Will; and though the Reverſion in Fee 
leſcended on him as Heir, yet it did not deſtroy 
| 2:5. 02 h that 


490 ' Remainder. | 
that expreſs Eſtate for Life againſt the Intent 
the Teſtator; but that Eſtate for Life was d 
ſtroy d by the Recovery, and a Fee was there 
vefted in him, and by Conſequence all the le 
| mainders were deſtroy d. . 
Reeve And to thew that a Contingent Remainder no 
* veſt eo inſtanti, that the particular Eſtate det 
+ WHY min d, this Caſe happen d, viz. John Long bein 
Mod. 282 ſeis d in Fee of Lands in MeMſham in Vilhin 
| deviſed it to his Nephew Henry Long, the elde 
Son of his Brother Richard, for Life; Remainde 
to his firſt Son in Tail; Remainder to Ricks 
the ſecond Son of his Brother Richard, for Lit 
Remainder in Tail to his firſt, and all his othe 
Sons; Remainder over. Henry enter'd, and dy 
before any Son born, but left his Wife vi 
Child. Richard enterd as in Remainder, 1 
about ſix Months afterwards a Son was bon 
Adjudg'd, That this being a Contingent Remai 
der to the firſt Son of Hem), and that Son n 
being born when the particular Eſtate for Li 
determin'd by the Death of his Father Henry, tt 
Remainder to him was void ; and Richard bei 
the next in Remainder, and entering beſore 
Son was horn, it was veſted in him, and! 
was now in by Purchaſe, and ſhall not be p 
out by the after born Son of Henry. And ti 
Judgment was affirm'd in B. R. but reversd 
the Houſe of Peers; for it being in the Will 
ſhall be taken according to Equity, and acco 
ing to the Meaning of the Teſtator which © 
never be to diſinherit the Heir of his Name al 
Family upon ſuch a Nicety, who was not ti 
Don. 5 
Tailor In a ſpecial Verdict in Ejectment the (. 
_ was, The Teſtator devifed Lands to Flizabdd1 
wood, Life, and after her Deceaſe to the eldeſt 
Allen 8. Male of her Body in Tail Male, ſo that hel. 


Wy . * 


Remainder. 
ts Age of 24 Tears at the Time of ber Death; but 
F he be not of that Age, then to her Huſband, 
il the Son come of that Age, to diſpoſe the 
ofits amongſt the younger Children. The 
etter Opinion was, That thoſe Words did not 
ake a Contingent Remainder upon the Son's being 
f the Age of 24 Years, becauſe the Teſtator had 
I'd up the Space of Time by a Diſpoſition 
the Profits to the Huſband. A 
And becauſe ſuch Caſes might often happen 10 & 11 
n Wills, therefore the -Statute 10 & 11 Vill. Will p | 
as made, by which tis enacted, That where any . 
fate is limited in Remainder to any Perſon or Per- 
"ms who ſhall be born after the Deceaſe of his Fa- 
ber, ſuch Perſon ſhall take in the ſame Manner 
if be bad been born in the Life-time of bis Fa- 
er, although no Eſtate is limited to Truſtees after 
hs Deceaſe of the Father, to preſerve ſuch Contin- 
mt Remainders to ſuch after-born Son until be ſhall 
born. 8 5 3 
Alittle before this Statute the Teſtator devis'd Lodding- 
is Lands to his Uncle Ewers Armin for Life, with · 2 
Impeachment of Waſte, and if he hath Iſſue ev. on: ; 
ale, then ſuch Iſſue Male and bis Heirs for ever; 
nd if he die without Iſſue Male, then to his 
ephew in Fee. This was adjudgd an Eſtate 
or Life in the Uncle; for if it had been an 
ſtate Tail, it had been impertinent to add 
bole Words, Without Impeachment of Waſte , and 
he Inheritance being veſted in the Iſſue Male 
1 bis Heirs. theſe Words bis Heirs make it 
e on what Iſſue Male was intended; and then 
e Words which follow, viz. if he die without 

ſue, muſt not be taken abſolutely, but relative» 
b what went before, viz. if he die without 
iþ rb Iſſue, who might take Inheritance as be- 
re appointed in the Will, for otherwiſe 

„„ Kk 3 thoſe 


RM 


—_ Remainder. 
| thoſe Words would make an Eſtate Tail by Im. the 
plication to deſtroy an expreſs Eſtate limited to 
the Iſſue Male and his Heirs before, which muſt 
not be allow'd ; but one of the Judges held, this 
Was a Contingent Remainder to the Iſſue of the 
Uncle and his Heirs, according to Plunkett's Cafe, 
nd he having ſuffer d a Recovery before the 
ntingency happen'd he deſtroy'd thoſe Re. 

„ . mainders. „ *** 
Goodright Deviſe to his eldeſt Son for 50 Tears, if he 


verſus. fo long livd, and after the Determination of 4 
* that Eſtate. then to the Heirs Males of his Boch 4 
ee and for want of ſuch Iſſue, Remainder over: Thi Bac 

is a contingent Remainder, and void, becauſe there Ma 
was nothing but a Term for Tears to ſupport it. or 

. (3.) Where a Deviſe is to two, and that ea nr 
ſhall be the other's Heir, this makes croſs Remaindn: Wl de 
but ſuch croſs Kemainders are ſeldom allow by ;,. 
Implication; as for inſtance; _ ; E 
The Teſtator had two Sons and two Houſeg ne 
and he deviſed one Houſe to his eldeſt Son, and 0a 

Ginert his Heirs, the like to the ſccond and his Heir 

verſus provided, that if both my ſaid Children depar * 

Witty, this Life * without Tſſue of their Bodies, then all m FT 
* ſaid Houſes ſhall be to Marge: y and her Heirs 00 
Rep. 281. the eldeſt Son dy d without Iſſue, the youngell der 
* Rolls had Iſſue a Daughter; adjudg d, That Ag de 

reports it, ſhall have the Houſe of the eldeſt immediately 4 
24 and that the Proviſo doth not make crofs Remain Pr 

. ders to the Sons by Implication from one to the other f 

becauſe the Houſes are deviſed to them ſeverall) * 
ere Limitatnm. per 

— * But where the Teſtator deviſed his Lands t. 
Meynell, his two Daughters and their Heirs, equally t ger 
Raim.452. divided between them; and if || they die without If . 

Tones rg then all his Land to his Nephew Francis in Tal be 


- = van the youngeſt dy'd without Iſſue. The Queſiio 
either of was, Whether the ſurviving Siſter ſhall hav 


them die. 
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Remainder... 


Im. chether. Francis ſhall have it? Adjudg'd, That 
be Daughters had ſeveral Eftates Tail by Moie- 


jr Way of croſs Remainder, and that Franc 
hall have nothing by Implication, till both are 
lead without Iſſue. : 


þf; the Words do very plainly expreſs the Intent of 
. Teftator that it ſhould be fo: As for Inſtance; 


to his ſecond Son, and the Heirs Males of his 


Males of his Body, and if they all happen to die 


„bent 1ſue of their Bodies, O of any of their 
5 Bodies lawfuily begotten, Remainder over; 
e by Reaſon of theſe Words, or of any of 


ther Bodies croſs Remainders ariſe, but it would 
be otherwiſe if thoſe Words were left out; 


mention d. | 


and after her Deceaſe to R. B. this Deviſe of 
a Remainder of Goods is void, becauſe where the 


Remainder over; but tis otherwiſe, where 
the Uſe or Occupation only is deviſed, becauſe 
* Man may (a the Uſe, and another the 
operty. | 
avi in the proper Place omitted a Caſe or 
two of Remainders veſted, it may not be impro- 
per to mention them here. = 
Deviſe to Peter in Tail, with divers Remain» 


= 


the whole by Way of Remainder by Implication, or 


ties, and that the Survivor ſhall have the whole 


Body, another to the third Son and the Heirs 


nd ſo is the Caſe of Gilbert and Witty before- 


Goods themſelves are devisd there can be no 


V 


4s croſs Remainders are allow d among fi Two, 
ſo they are ſeldom allow d amongft Three or more, un- 


If one Acre is devis d to the eldeſt Son, another pyer 30g. 


(4.) Deviſe of his Goods to his W ife for Life, Marchags 


— Germia 
ders over, Provided if any of the Remainder-Men = 


JJ 
ſold the Eſtate; adjudg'd, That a Proviſa to de. 


Fin 

termine an Eſtate Tail upon an Alienation was hav 

void; for as a Man cannot deviſe an Eſtate in Fre Ml to 

to one, and that if he doth not ſuch an AG his He 

Eſtate ſhall ceaſe, and another ſhall have it; for Ml isd 

when once he had devis'd the Fee, he hath not der 

Power in the ſame Will to deviſe. it to ano- to e 

ther; ſo, where once he hath given the Land in þ 

Tail with a Remainder over, he cannot by Rule of Ml gt 

Law determine that Eſtate Tail as to one, and « t 
dliſpoſe it to another. 5 bec⸗ 
Foy verſw | So a Deviſe to the Heirs Males of his Body, bro: 
255 and for Default of ſuch Iſſue, to Henry and the ple 
W.Jones;s Heirs Males of his Body; and for Default of v1 
2 Roll. ſuch Iſſue to Thomas, and the Heirs Males offi Yes 
Rep. 457- his Body, with divers Remainders over in Tal the 
Male; and farther, that Lands ſhould remain ring 

to Henry and the Heirs Males of his Body, un- this 

til he or they;ſhall do, or go about to do any AQ ati 

to alter or 'diſcontinue the Eſtate Tail, then that of t 

the Lands ſhould remain to Thomas and thai fur 

Heirs Males of his Body, with the like Lin the 
tations to him and to all the reſt in Remain lit! 

der. Henry enter d, Thomas dy'd leaving lug Pf 
Richard, then Henry levy'd a Fine, and declar . I 

the Uſes to him and his Heirs: Adjudg'd, That 

Thomas had a Remainder veſted by the firſt Par on, 

of the Will, and not a contingent Remaindeſi mai 

which depended upon the Alienation or Du tor, 

' continuance of Hemy ; and that the 'Teſtatog beer 
could not determine ſuch a ſettled Remaindeſ the 

and give another a Title to enter upon t. Huf 
Alienation of the Tenant in Tail in Poſſeſſom the 

. - becauſe that would be to make a Perpetuity, i Deat 

if it could be done to one, it might be don nt! 

to more, therefore the Remainder to Thon. * 

ubſ 


being ſettled, and not depending on any Cor 
tingency, tis difcontina's and barr'd * 
| | | : in 


„ Remainder, 
Fine, and by Conſequence Richard his Son can 
have no Title; for 'tis not a Limitation to him 


to enter, but after the effectual going about of 
his WY Henry to alien, and tis not effectual till the Act 
for is done; and when the Act is done, the Remain- 


ler is diſcontinu d, and then tis too late for him 


no- to enter. | | | 
in And this is directly within the Rule in Ple- 
of WM ſgtons Caſe, viz. John Bir warſb levy'd a Fine 
nd of the Mannor of B. to Robert Pleſmgton, and 


* 


becauſe the Leſſees would not attorn, Pleſington 


Years, and that if be aliened, or dy'd within 


ning Life, and that he had aliened to Pleſington; 
this was adjudg'd no good Plea, becauſe the Alie- 
nation was an intermediate Eſtate between that 


Title did not commence *till the Eſtate veſted in 
Fefngton. | 

The Grandfather being ſeisd in Fee devis'd 
it to the Father for Life, Remainder to the 
on, and the Heirs Males of his Body, Re- 
mainder to the right Heirs Males of the Teſta- 
tor, and to the Heirs Males of their Bodies 
begotten. The Grandfather and Father dy'd, 
the Son had Iſſue only a Daughter, and her 
Huſband and ſhe fold the Land; adjudg'd, That 
the Sale was good; for immediately upon the 
Death of the Grandfather, the Remainder veſted 
in the Father as right Heir in Fee-Simple, which 
cannot be turn'd into an Eſtate Tail by Matter 


ſubſequent, _ 
e 


the Term, that then they ſhould enjoy it du- 


6R. 2, 
Fitz Abr. 
Quid Juris 


brought a quid Juris clamat againſt them; they 
pleaded, That before the Fine levy'd, John Bur- 
parſþ demiſed the Mannor to them for Eleven 


of the Cognizor and the Defendants; and when _ 
Burwarſh had aliened to Pleſington, tis too late for 
the Defendants to claim a Freehold, becauſe the 


Smith 
verſus 
Havers, 
Cro. Eliz. 
96. 
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The Teſtator, John Cheeke, devis d his Lands 


in Thames-Ditton, to his Wife for Life, if ſie do 


not marry; but if ſbe marry, then Humphrey (who 
was his eldeſt Son) ſhall preſently enter and en. 
joy the ſaid Lands to him and the Heirs Male of 
bis Body, Remainder over in Tail Male: It was 
inſiſted, That this was a contingent Remainder 


to Humphrey, which was to ariſe upon the Mar. 


5 


riage of his Mother, and ſhe dying unmarry d, 


and by Conſequence that Contingency never 


happening, the Remainder did never veſt in him; 
and if ſo, then Humphrey takes an Eſtate in Fee 
by Deſcend, and ſo the Land will deſcend from 
him to a Female, who was his Heir at Law, and 
not to a Male, as it would have done if it had 


been a Remainder veſted: But adjudg'd, That 


this was not a Contingent Remainder, for the Wi 


dow had an Eſtate for Life determinable upon 


Her Marriage, and then the ſubſequent Words, 
wiz. Tf ſhe do marry, ſignify no more than if he 
had ſaid, if her Eſtate ſhall determine upon her 


Marriage then Humphrey to enter; ſo it being to 
determine either upon her Death or Marriage, tis 


an Eſtate vefted in Humpbrey to take Effect u 


Poſſeſſion upon either. 


. Kerry ver- 


ſus Der- 
rick, Moor 
640, 771. 
2 Cro.104. 


| Rent. 


| ENTS may be deviſed as Lands, and thi 
R may be ſeen in the Caſes following; anc 
Arſt, what paſſeth by a Deviſe of Rent. 
. The Teſtator being ſeiſed in Fee of Lane 
in Egham and Stanes, made ſeveral Leaſes there 


of, reſerving Rent of the ſeveral Sums of 10 


and deviſed one Rent of 10 1, per Anmm, iſſuu 
out of his Lands in Egham to his Wife for Life, al 


his Houſe in Staues to her for ever. The bete 
Hg | Opin 


Opinion was, That by the Deviſe of the Rent tze 
Land did not paſs, yet ſhe ſhall have a Rent ofiok © © 


r Ann. iſſuing out of the Land, if ſhe live after 


the Leaſe expire. This was the Opinion of Juſtice 
Candy upon a Reference out of Chancery, but the. 
other Judges doubting, it was tried at Bar; and 
adjudged, that by the Word Rent, the Lands did 
a There was a grant of a Rent to the Huſband Vernon 
during the Life of his Wife's Mother, with a _—_ 
Clauſe of Diſtreſs for him and bis Heirs to diſtrein pyer 233. 
during her Life; the Huſband deviſed this Rent to 5 
his Wife, and died in the Life time of the Mother; 
adjudgd, That by Reaſon of the Word Heirs, the 
Rent was not determined during her Life, for the 
"rating a Fee-Simple determinable on her 

Leſſee for 20 Years made a Leaſe for 28 Years Arden 
rendring Rent, and then he deviſed the Rent to verſus _ 
three Perſons equally ; one of them brings an Acti- Wackyns, 
on of Debt for the Rent, for his Part; and ad- C ri 
judged, That it was well brought; for the Rent is 63), 672. | 
apportionable, and by the Deviſe, the Tenant of 
the Land is chargeable to each Deviſee, with At- 
tornment. ; N 

The Defendant being ſeiſed in Fee, had three Andrews 
Sons, Edward, Anthony and Fabian, and deviſed ver/me 
his Lands to his Wife for Life, then to Anthony — 
ind his Hers; and if Fabian lived till the Lands 77% 
came to Anthony, then he deviſed, that Ant | 
(but did not ſay his Heirs) ſhould pay Fabian 1ol. 
every Year, during his Life; the Lands came to 
Anthony, he paid Fabian the Rent yearly, and 
died. Adjudged, That Iſſue of Anthony ſball pay 
the Rent; for tis a Rent. ſeck, and the Lands are 


charg d with it in the Hands of the Heirs or AG 
lpns of Anthony. Foy | 2 


A De- 


* ? 8 * 5 1 


4 


9 
7 
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Repeal. 


| Wolinas A PDeviſe of Rents, which are expreſs in ſeye 


yew ral Writings ſign'd by the Teſtator; this is a good 
| — PP Deviſe of the Rents themſelves, for it refers 4, the 
WMWritings, and is a Deviſe of the Rents, as if ſpe. 


cally Umited in the Will. 


T HE Ordinary, after he hath granted Admi. 
1 niſtration to one, may repeal it, and grant 
it to another; and the Reaſon given in the old 
34 8.6.14. Books, is, becauſe by ſuch grant an Authority only, 
and no Intereſt paſſeth, and all Powers and Auth» 
rities are revokable in their Nature. . 

4H. 7. 14. But it muſt be a Miſtake to ſay, That an I. 
| tereſt doth not paſs, becauſe tis held, that all in. 
termediate Acts done by the firſt Adminiſtrator 

„ ſhall ſtand, which could not be, if an Intereſt did 
not paſs. | F 
And with this the later Authorities agree; as 
Pick- for Inſtance, a Man died inteſtate, the Ordinary 
wan'sCofe granted Adminiſtration to a Stranger, who was 
-; pM cited by the next of Kin to have it repeal'd, pen 
Eliz. 459. ding which Suit the Adminiſtrator ſold the Goods, 
Moor 396. and then the Adminiſtration -was repeal'd; anc 
in Trover by the new Adminiſtrator, it was ad 

« gudged, That the Sale was good, which proves 
that the firſt Adminiſtrator had an abfolute Pro. 
perty in him, and ſuch a Property, that tho hu 
Adminiſtration had been fraudulent, it had beer 
good againſt the ſecond Adminiſtrator, tho' dy 
the Statute 13 Eliz. it had not been good again 

Creditors. | | 

Neither is it true, that the Ordinary may !! 
peal an Adminiſtration at his Pleaſure; as where Deb 
for Rent was brought by an Adminiſtrator, til 
Defendant pleaded, that the Adminiſtration gra 


ted to the Plaintiff, was duly repeal'd and g q 


4 


* 
4 _— 
ry v * 64 P 
* 
1 > 
* 
„ : 
? 


Cap. 6. 


Price 
verſus 
Parkes, 

x Sid. 280. 
Lev. 157. 


© # . 


„ Repeal. = 499 
ted to another. The Plaintaff reply'd, That he 

was next of Kin to the Inteſtate, and that he 

had appeal'd from that Sentence; and upon De- 

murrer it was adjudg d, That the Ordinary having 
granted Adminiſtration to the next of Kin, accor- 

ding to the Statute, he had executed his Power, See Admi- 
and had nothing farther to do; for he could not niſtration 
revoke it, unleſs forjuſt Cauſe, as that it was un- $* 

duly obtain d, or that the Adminiſtrator was a 
Lunatick. . 

So where there was a Brother and two Siſters, omey ver- 
one of them marry d, and the other died In- Belt. 
teſtate. The Brother enter'd a Caveat, and yet nung 
the Ordinary granted Adminiſtration to the mar- B. 186. 
yd Siſter. The Brother brought an Appeal, and 
upon a Motion for a Prohibition, adjudged, That 
where there are two in equal? gradu, and Admi- BetiC 
nitration is granted to one, the Ordinary cannot worn 
repeal it, but for ſome good Cauſe; for if it ſnould — 
be repeal'd for Matter of Form, it ought to be re- Stiles xo. 
granted to the ſame Perſon; but ſince this was 8. Pp. 
granted after a Caveat, which is in nature of a Su- 
prrſedeas, the Court was divided, whether it ought 
not to be repeal'd for that Reaſon. | 

But if an Adminiſtration is granted where it Ravens- 
ought nat, or if tis granted iverſo Ordine, there, <xoirrerjas 
notwithſtanding the Statute. it may be repeal'd : — 
As for Inſtance, if tis granted by the Biſhop of the Lev. 305. 
Dioceſe, when the Inteſtate had Bona Notabilia, in 
uch Caſe it may be repeal de. FIR 
And 'tis very certain after an Adminiſtration 
b repeal'd, that the Authority of the Adminiſtra- 
tor is determined; for if he obtain Judgment in g nburt 
an Action of Debt on a Bond due to the Inteſtate, verſw 
and then the Adminiſtration is repeal'd, he can- Yelvercon, 
not proceed to execute that Judgment; if he doth, * 55 
the Party will be diſcharg d upon a Motion, be- 3 
auſe the Execution erroxice emanavit : For he had 
no 


4 
500 
8 N | 


Tarner 
verſus 
Davis, 1 
Mod. 62. 


28and. 48 the Adminiſtration was . ee, and granted to 


ſus Life, 


Criſp's 


from the Ordinary; and when that was deter 


Rete ver- taind in Trover by an Adminiſtrator, and be 
Tel. 125. 


be relieved by an Audits Quereld, which was th 


aſe, 


Latch. 190 


do ad Fudicium; adjudg d, That the Court of Bl 


3 not tranſgreſs any fundamental Rule of Cot 
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n 4 
no Authority, but by Virtue of a Commiſſig 
min d, his Authority ceas e. 

So where an Adminiſtrator had Judgment in 
Trover for Goods of the Inteſtate, taken out of 4 
the Poſſeſſion of the Adminiſtrator himſelf, then 


another. The firſt Adminiſtrator ſhall not have 
Execution upon that Judgment, becauſe tho the 
Converſion was in his Time, yet he recover'd 23 
Adminiſtrator, and the Damages ſhall he Aſſet, 
and his Adminiſtration being repeal'd his Title 
was determin'd. 5 hag 

And yet I find, that where a Verdict was ob. 


fore the Day in Bank; the Defendant pleaded 
that the Letters of Adminiſtration were granted 
to another, (the former being repealed) this v 
held no good Plea, becauſe the Defendant might 


moſt proper Remedy, and not by à Plea. 

The Huſband dy'd inteſtate, and one wht 
ow'd him Money, paid it to his Widow, to whon 
the Adminiſtration did belong; but aiterwards1 
was granted to a Stranger, who ſued the Debtc 
in the Mayor's Court, where it was decreed, th 
he ſhould pay it to the Adminiſtrator ; but 1 
the Court of Conſcience it was decreed, that! 
ſhould not have the Money, becauſe it was pi 
to her to whom the Adminiſtration did belong 
whereupon the Adminiſtrator ſued out a Proced 


could not examine; whether this Decree wel bes 
equitable, ſo long as the Court of Conſcien 


mon Law. 


in 


* 


1 likewiſe find, that ſome intermediate Acts Trog. 
done by the firſt Adminiſtrator, ſhall not ſtand Worten 


alter his Adminiſtration is repeal'd, as if he re- — 2 


n kaſes all Actions, &c. and afterwards by a Sen- Brownl. 
a {ence in the Eccleſiaſtical Court, his Adminiſtra- 5*. | 
yr tion is repeal'd and made void; it Was adjudg d, br 


that this Releaſe is void. | 


tor made two diſtin& Wills, and appointed an Y-/s 
Fxecutor to each Will, the Executor of the firſt Mey gs 
2 Releaſe not knowing there was any other 
Will. Afterwards, the firſt Will was repealed, 
and the ſecond Will proved, and that Execu- 
tor brought an Action of Debt againſt the Per- 
ſon who had paid the Money to the firſt Exe- 
tutor, and who had a Releaſe; and it was ad- 
jag d, that the Action did lie, and that the Pay- 
nent and Releaſe was no Bar to it; for tho' it 
was a hard Caſe upon the Executor of the firſt 
Will, and upon the Perſon who had paid the 
Money, who knew nothing of any other Will, 
7 it would be more inconvenient, that it ſnould 
in the Power of the Ordinary to make any 
ther Executor, than whom the Teſtator hath 
made. See Guiz/brook verſus Fox ante 466. D 
Adminiſtration was granted, and the Admint- semiae; 
trator poſſeſſed himſelf of a Term for Years, vers 
nd made an Under-Leaſe ; afterwards upon a gemins, 
itation to repeal this Adminiſtration it was 9 2 
md; from which Sentence there was an Ap- Simms, 
pal, and thereupon the former Sentence was re- Raim. 22. 
raled, and Adminiſtration granted to another; . 90 
Wudged, That the new Adminiſtrator ſhall not 
wad this Leaſe ; for tis no more than a Repeal 
the Sentence on the Citation, and ſo tis in Na- 
Ire of a Suit upon the Citation, and the ſame 
Ning as if the firſt Adminiſtration had been 


avoided 


; = | en "A 15 
: | 3 


And, which is a harder Caſe, 'viz. the Teſts-Greves 


Will proved it, and received a Debt, and gave Ahr. * 
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Judged, That if Lands and Goods are deviſed, the 


7 Refiduary Legatee. > 
avoided upon that Suit, and not as if the Appel 
had been brought originally upon the firſt ay. 
1 z for if ſo, it had been wholly made 
void. | 5 
As to the Repeal of Wills, it hath been ad. 


Prerogative Court have no Power to repeal the 
Will, as to the Lands; but if they ſhould endes. 
vour it, a Prohibition lies, as was firſt ſuggeſted, 


but afterwards it was denied by the Court, be. 
cauſe there would be no ſuch Diviſion made offi to 
a Will by a Prohibition, as to ſtand good in f. 
Part, and be repeal for the Reſt. | . 

1 0 

| Refiduary Legatee. N 

F there are ſeveral Executors, and one oil 27: 


GH. 7. 5. 


Treſpaſs. | 
But where a Man niakes an Executor, ant 


1 Shore 26. 


them is made Reſiduary Legatee, he may re 
tain that Reſiduum againſt the reſt; and if any c 
them takes it away, he may have an AQtion o 


gives him a Legacy, and doth not diſpoſe the Rt 


fidue of his perſonal Eſtate, the Executor ſhall nol \ 
have it Quatenus Executor; but the next of xi br 
ſhall have Adminiſtration: of it, and it ſhall ta 

_ diſtributed according to the Statute 22 UC 23 C dat 
2. cap. 10. = Witte 

If a Man is made Reſiduary Legatee, and he d A 
before a Probate of the Will, his Executor ſha ka. 
have Adminiſtration, and not the next of Kin WW it 


ante 64, 


2 Ch. Rep. 

124. 
Gibbons 

verſiss 

Dawley, 

2 Ch. Rep. 

198. 


muſt all join; and where the Teſtator deviſe 


the firſt Teſtator. | 
Where there are ſeveral Refiduary Legatees, tha ye 


that the Quantity and Proportion to each ſhou 
be as his Executor ſhould voluntarily, and wit 
out Compulſion at Law, declare; and the ET Ain 
tor had declared what the Reſiduary Eſtate 9 
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| Rerainer.” . * 1 
eil ind had paid all but one, yet he ih exhib e by | 
FI 4 Bill, and have an Account. | . 


The Teſtator gave a Legacy of 51. a. piece bent wer, 
two Legatees, whom he made Execators, - and Smith 
lied, without diſpoſing the Reſidue of his Eſtate. os: 17 
The Will was prov'd in common Form, and the | 
Daughter of the Teſtator ſued for a Diſtribution 11 
of — Reſiduary Part; for that the Executors W 
dad no Title to it, becauſe each of them had a „ 
ecifick Legacy, and the Court compell'd them „ 
to exhibit an Inventory, in order to make a Db i: 
ſtribution but a Prohibition was granted, upon 
1 Suggeſtion that the Court had not any ſuch 
Power, but only where the Party died inteſtate. 

See Aſets. 98. Co-Executors 126.169. Debtor made 
Recutor. 208. Dying, &c. 25 9. Executor 7 ee 
= bby Probate 469. 


— 


Retain er. | 
See Debtee-E xecntor. 202. 


HE Caſes where an Executor or Admini- Pp 
ant ſtrator may retain for a Debt due to them- _ 

ſelves, are as follow: | | 

We are told out of the Year: Books, that one 12.4.1. 
Executor may retain ſo much of the Teftators 2 
Eſtate, as will ſatisfy a Debt due to himſelf, but 
that an Adminiſtrator cannot, which hath been ju 
atherwiſe adjudged ſince. 2 


e d And if the Teſtator pawn Goods, and doth not Dyer z. 

aß rave ſufficient to redeem them, the Executor may. ge 5 

Kin WW © it, and retain thoſe Goods to his own Uſe. reg ets: 85 
$ where an Executor with his own” Money Shelley /-/ 

„ the ayeth the Debt of his Teſtator, he may retain his v # : 

eve Goods to the Value of the Debt; and 12 an Action Sackvile, 
ſnouſg e brought againſt him as Executor, he may give . 

| wit — Payment in Evidence upon the Plea of Blene — 


Aininiftravit, becauſe by the Payment of the Te- Spenſer, 
uur! Debts to the Value of his Goods, the Pro- 3 2. 
LI = = 


; 12 1 
/ LD ] Retainer * . Money being 
f 4 | m is alter d; —_— Deceaſed, that 
1 perty ot w ſe and 3 4 Cons 
| paid for t galt and right L on d an 8 
| * — ow d 1 8 Executor took 
of 'The 5 nad 
Nartin the Value of 
verſus to 


1 
Name for 
in his own 1 | 1 P 
hi” another n Payment, 
Whippers the Bond, N LINES — to ſatisfy lat 
nn kli the Debt 2 — Money 

11 _— if he had actually p 
* Stamp himſelf as 1 

verſus 


d another, in 
Bur net and a d, and WW": 
: became bound bes . DLixie 2 died Wife 
Hucchins, V. ds, and die * t xecutor 7 Goods oo ſa 
Leon. 111 feral 2 made m ht retain the Debt Nor 
Moor as —_— That Dixte 2 to ſatisfy the 
1 rn djudged, Admimniflrator, WT 
2d which he had as Amin fem. var» Dios 
verſus 55 due — —— _— may _— _ . he tit 
ie, 1 Roll- F W 1 2 ſtator, | 1 e Exe 0 
45. ll. owing by 3 there is * — ee 
dr 7 _—_ — for a 3 for — — up 
| dal a i > Te 1 Null 
— fle onratf | + _— againſt — and * 
tant, of Teh 3 on — pleading, i 
* ue! Advantage 5 r 
e Joh nr ake Advani get muy 
bind _ an Executor 2 * — the | | . 
An 3 Debt a a Grant 4. 3.Wotic 
25 Green, tain wg 4 AQ of Lau, ＋ nn 31 0 
— pr EOMmes _— who by Vertye iniſtration. her Mo- 
Ab. 922, Ordinary, to grant mu cutrix, and + Eta 
Abr. 922. hath e was made LI durante ——— 
An Infan Adminiſtration ds to the Cre I” f 
> thertook 4 to ſeveral Bon ed, That her the 
ver ſtis { enter d in 1 d: adjud I Goods of 
ry _ afterwards ain 10 much ef thoſ Bonds 
"3: Tear 1 neſtion, de becauſe he — indi 
But it may ite had been dead, 10 Bonds; b. * 
2 bi Wiſe le with: the ſec 
it, if hi chargeable WA 


tems, if he had declared in her Life time, that 
at be would keep the Goods in diſcharge of the. - 
Bonds; in ſuch Caſe the Property is alter d, and 

i eſted in him, and then the Death of his Wife 

is all not diveſt it. | | : 5 
r The Plaintiff declar'd againſt the Defendant Atxinſon 
it, Ws Executor, who pleaded, that V. R. made his vers 
fs Wt u ill, Sc. and that he (the Defendant) ſuſcep- Ls 
1 ſuper ſe onere Teftamenti predi, did pay eve: 


in i Sums due on Specialties; and that ſo much 
nd vas owing by the Teſtator to his (the Defendant's) 
d; vife; and that he retain'd Goods of that Value 
ds WM atisty that Debt, and had no other Aſſets z and 
bt pon a Demurrer to this Plea, it was adjudged ill, 


kcauſe by this Plea it did not appear, but that 

the Defendant might be Executor de ſon Tort, and 

a ſuch he cannot retain ; therefore he ſhould have 

titled himſelf to the Executorſhip in his Plea z 

ts true, the Plaintiff hath declar'd againſt hum 

wExecutor, but that will not make him fo. 

There was a Decree in the Exchequer againſt the $haſto 

eſtator, for Payment of Money, who died, and verſis 

ire Facias was brought againſt his Executor, 2 4 

vdo pleaded, that the Teſtator was indebted tos“ 355. 

bim in ſo much Money, by Bond; and that he 

rain d to the Value to pay himſelf, before this 

re Facias was brought, and before he had any 

once of the Decree; and upon a Demurrer to 

bs Plea, it was adjudged ill, and no Bar, be- 

aſc a Decree in Equity obliges an Executor in 

qual Degree with a Judgment at common Law. 

Debt upon Bond againſt the Adminiſtratrix of — 

fin Godolphin, during the Minority of Rebecca 5.41. 

ws Daughter, and this was for 16$.]. The Defen- phin, 

unt pleaded, That Fobn Godolphin was bound in Raim. 483. 

bond of 5000 l. to one Wallis, &c. Truſtee for , 

fr, upon her Marriage with the ſaid Godolphin, 

dition d ta pay ber . within 14 Days _ 
LI 2 | 16 


> 
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on Demurrer this was adjudged a good Plea; for 


trix, and therefore cannot pay herſelf, and b) 
_ Conſequence the Payment muſt be by Retainer 
but if the Money had been to be paid by Valli 

tho in Truſt for her; in ſuch Cafe ſhe could not 


Rathurſt's 
' Caſe, 2 


Vent. 40. 


Cap. 7. 


ving. The Defendant, Daniel, pleaded Plene At 
mi niſtravit; and all this Matter being found ſpe 
cially, and that Charles who had waſted, c. wi 


Debt of the Plaintiff, founded on a Devaſaut 


Debt of ſuperior Nature to a Debt on a fimyl 


Bacon 
verſus 
Weſton, 
Winch. 70 


His Death, if ſhe ſhould ſurvive him; and aven, 


* 


Retainer. 


that ſhe did ſurvive, and that ſhe had not Aſſets 
ultra 1000 I. to pay the ſame, which ſhe retard 
towards Satisfaction of the ſaid 3000 l. And up. 


tho the Bond was made to Vallis, yet the 3oool 
was to be paid io her, and ſhe is now Adminiſtia 


plead a Retainer, 
Benjamin was Executor to Arthur, and Ch ane 
was Executor to Benjamin, and Daniel was Ex 
cutor to Charles; the Plaintiff brought an Adio 
formerly againſt Charles, as Executor to ByoMW(ar 
min, who was Executor to Arthur, and got judge 
ment againſt him in Debt, and now he brought 
an Action againſt Daniel, Executor of the ſaid 
Charles, ſuggeſting a Devaſtavit by Charles, 0 
the Goods of Benjamin; and ſo by the Statut 
20 Car. 2. Daniel, the now Defendant, becam( 
liable, as if Charles, his Teſtator, had been li 


indebted to the Defendant, Daniel, in a Debt up 
on Simple Contract. The Queſtion was, Wht 
ther he might retain for ſuch Debt againſt th 


and adjudged, that he might, becauſe tis not 


Contract. | | 

Debt againſt an Adminiſtrator of R. B. wi 
pleaded, that the ſaid R. B. acknowledg'd a Judy 
ment to him; and that he retain'd ſo much of h 
Goods to ſatisfy himſelf; and that he had not Al 
ſets ultra 40 5, to ſatisfy the ſame, It was * 


_ Reverſion, 
That this ought to be given in Evidence upon the 


en, | | 

lets general Iſſue; but adjudged, That he might do 
either. | ” . 
up- 1 But in theſe Caſes where an Adminiſtrator 
bor pleads, that Adminiſtration was granted to him, 
ool 8M: nd that he retain'd to ſatisfy himſelf, he muſt 


hew by whom the Adminiſtration was granted ; 
fr otherwiſe he hath no Colour to retain. | 
An Executor de ſon Tort cannot retain, becauſe 
te hath no Title but by his wrongful Act 

Such an Executor died inteſtate, his Mother 
xminiſter'd, and afterwards marry'd ; the Huſ- 
and paid the ſaid Inteſtate's Debts; and adjudg'd, 
hat he might retain to the Value. 
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Caverly 
verſus 
Elliſon, 


T. Jones: 


Baker 
verſus 
Bzrisford, 
1 Sid. 76. f 
Lev. 154. 


Mou Serjeant Levinz reports this Caſe in a different 
e lanner, viz. Leſſee for 30 Years died inteſtate, 
ude iis Adminiſtrator made a Leaſe for 20 Years, 


venl:ndcing Rent, and afterwards died inteſtate, and 
he Adminiſtrator of the Adminiſtrator brought 
Action of Debt for the Rent, and entitled him- 
If to the Term; for that the firſt Adminiſtrator 
can d paid Debts of the firſt Inteſtate, to the Value of 


ly it might be of the Inteſtate's Money: But ha- 
ing declar'd, That he took the Term in Satis- 
tion of the Debts he had paid, it was a ſtrong 


lone /. 
Re ver ſion. 
HIS is when the Eſtate which was granted 


le Perfon of the Grantee or his Heirs, and re- 
"5 to the Poſſeſſion of the Donor, his Heirs, 
of h alligus, from whence it was at firſt deriv'd, 
ot Al Il it paſſeth by thoſe Words, viz. Lands, Ref, 
wning Part, Hereditaments, Cc. 

Tha L Firſt, 


de Term, but did ſay of bis own Money ; for proba- 


tu plication that he had paid them with his own _ 


tor a Time, doth ceaſe and determine in 


508 | Reverſion. 5 
34 H.6.6. . Firſt therefore, by a Deviſe of all his Land, 
| rw _ Tenements, Rents, and Services; it was adjudg d, 
eite. that the Reverſion will paſs, either by the Name 
of Tenements, or by the Name of Lands. 
Townſend So where a Man was ſeiz d in Fee of Lands in 
verſw Poſſeſſion, and of other Lands in Reverſion after 
11 59. an Eſtate for Life, and he deviſed all bis Lands to 
Moor 34 7. bis Executors for ten Years for Payment of his 
Cro. Eliz. Debts; adjudg d, That by the Words all his Landl. 
524 the Reverſion as well as the Poſſeſſion paſs, eſpe 
wen's?* cially if the Lands in Poſſeſſion would not ya 
his Debts. The ſame Caſe is reported by Juſtic 
Haus ver- Croke by another Name, but tis the fame j 
oak port Effect, and it was upon the Deviſe of one Smit 
159. x and ſo was the Caſe of Townſhend, as reported b 
Leon. 180. my Lord Anderſon, x WT: 
| Wheeler Deviſe of a Mannor to R. B. for ſix Years, an 
verſus Part of other Lands to V. M. and his Heirs, ant 
. Walcond, the ref of all his Lands to his Brother, and tt 
Allen 2*. the Heirs of his Body; adjudg'd, That the Wort 
Reſ did not only extend to the Lands which wer 
deviſed before, but to the Fever on in Fee of th 
Mannor, after the Determination of the Eſtat 
for ers. 7, | 
So where the Teſtator was ſeis d in Fee, an 
Hyley had three Grandchildren, and gave to each 
verſus them diſtin& Parcels of Land ſeparately, and t 
. 3 the Heirs Males of their Bodies, and all the n 
Aud remaining Part of his Eſtate, he deviſed to! 
three Grandchildren equally to be divided, exc 
what he had given to them, and the Heirs of the 
Bodies. The youngeſt dy'd without Iſſue; a 
jadg'd, That by the Words ref and the remain 
Part of the Eflate, the Reverſion in Fee woll 
have paſsd; but by Reaſon of the Exception, 
did not paſs to the Grandchildren, 


* 


So a Deviſe of all his Lands, Tenements, and Lydeot 
Hneditaments undiſpos d; it was held, That ge 


by the Word Hereditaments ; the + Kan in how . — 


pals d. 4 Tl a 2vent. 285 
The Teſtator had a Son and Daughter, which | 
Daughter had two Daughters, and dy'd, to whom 

the Teſtator devis d Annuities during their Lives 

and then he deviſed that certain Perſons ſhould . 

take the Profits of his Lands till his Son came of 

the Age of 24 Years, provided, that if be die with- 

at Ih ue. then the Lands ſhall go to the right Hears 

Males of the Teſtator of his Poſterity and Name 

for ever. The Teſtator dy'd; his Son dyd with- 

out Iſſue; his Nieces enter'd as Heirs, and the 

Brother of the Teſtator enter'd on them ; ad- 

jndg d, That by the Words if be die without Iſſue, 

the Son was Tenant in Tail; and then the Limi- | 
tation to the right Heirs Males of the Teſtator, will Connden 
be but a Reverfion expectant upon the Detertina: >er/# 
tion of the Eftate Tail. and veſt immediately in 2 | 
the Son by Way of Deſcent; and if fo, then the * 
Reverſion in Fee being in him, it muſt neceſſari- 

ly deſcend to his Nieces, who are his Heirs at 

Law, and not to his Uncle. e LO 


ERevocation. 


EF ORE the 29 Car. 2. the Teſtator might See Merri- 
revoke his written Vill by any verbal Decla- e 340. 
ration of his Intent that it ſhould be revok d, as S 

if he had ſaid, that his Will formerly made thall 
be revok d, or ſhall not ſtand, for it was always 
in his Power to revoke it during Life; and there- 
fore a Will is ſaid to be Ambulatory, uſque ad extre- 
num vite exitum. | | 
The Teſtator made his Will, and about 10 Dyer. 74. 
$ afterwards, and fix Days before his Death, B¹ỹ“lt 
e made a Feofiment to A, and B. to the Uſe of Gn 
r himſelf 
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himſelf for Life, Remainder to H. B. who wa 


this wasa Re 
cannot take Effect till after the Death of the 


NRNevocation. 
his Baſtard Son, and the Heirs of his Body, Re. 
mainder to 1 right Heirs; adjudg'd, That 

cation of his Will, becauſe a Will 


Teſtator. 8 

The Word Revocation is a Term uſed in the 
Civil Law; by which Law, if the Teſtator did 
voluntarily ſell or diſpoſe the Thing deviſed, this Nn co 
was an actual Revocation of the Deviſe, becauſe lis 
he is preſum'd not to trouble his Executor to re. Mut 
deem it. | : | Tn. 
As to Parole Revoacations before the Statute, (for WM a 


| fince they are not good) we have many Inſtances Wi in 


' Gibſon 


verſus 
P1-rlefs, 
Owen 496. 
Golf, 32· 
God h. 133. 


Dyer 314. 


Simpſon 
verſus 

Kicher, 
mer 115 


Coward 
verſus 


Marſhall, 


in our Books. | | | 80 
ff. A Deuiſe of his Lands to R. B. in Fee ; lt h. 
then he made a Feoffment of the ſame Lands with 
a Letter of Attorney to make Livery; but be- 
fore he executed the Feoffment, he aſk'd, Whether 
it would hurt bis Will? And being anſwer'd no; he 


reply d. If this will not hurt my Will, I will ſeal it, Wide 
which he did; afterwards Livery and Seiſin was iſs tc 
made on Part of the Lands, but not on the Lad WWW! 
deviſed; this was adjudg'd no Revocation by the {ſcour 
Teſtator, becauſe of thoſe Words which paſs'd at Huh 
the Time of the Execution of the Feoffment, but Cue 
*tis a Revocation in Law of that Part of the Land Wſidv: 
on which the Livery was made. Wiki 
Deviſe of Land to Anne Hide and her Heirs; {iore 
and afterwards the Teſtator lying on his Death- U 
Bed, and becauſe ſhe did not viſit him, ſaid, That War 
Anne Hide fhould not have any Part of his Lands o that 
Goods; this was likewiſe no Revocation, it was No. 
only a Diſcourſe without any Manner of Reſe. Hi, 
rence to the Will; for a Revocation ought to bet 
by expreſs Words that he doth revoke the Will, or. 
that ſhe ſhould not have the Land given by the jb 
ALLAH & wc Thur 


Cro. Eliz. 
721. 


Will, or the like. 


But 


; * 2 4 2 IO | F 
| Revocation. 511 
# But where the Teſtator made his Will, and * Burton 


verſus 


Re itterwards declar'd, that his Will made at ſuch a mel! 
hat place all not ſtand ; though theſe are Words in Cro. Eliz. 
Will to and not in preſents, yet they ſhall not be 306. 
the taken futurely, becauſe they refer to a preſent 


Act; for ſhall not ſtand takes Effect preſently, and 

therefore tis a good Revocation. 3 

did is true, about 24 Years afterwards there was Cranvell 

this : contrary Reſolution, viz. the Teſtator made 3 

zuſe his Will, and afterwards ſaid, I have made my Will, 3 bs 

 re- ht that ball not ſtand; this was adjudg d no R- * 
bbocation, for tis what he intends to do, and not 

(for Nau abſolute Declaration of his Purpoſe to revoke 

ices WW it in preſents. Rb REID | ; 

So where the Teſtator deviſed ſeveral Legacies Ey reverſig 


ee; o his Brothers by a Will in Writing, and fix Years — — 


1th Whiferwards being ſick, was aſk'd to give Legacies 
be · N v ſome other Relations, he anſwer d, He would not 
her ve or leave them any Thing. This was ſet down in 
he WM: Codicil, and provd with the Will; but ad- 


wdg'd, that it was not a Revocation of the Will 

was s to the Legacies, becauſe there being a formal 
ni made in his Health, and no ſubſequent Diſ- 

the {Wſcourſe either of that Will or the Legacies devis d 

| at o his Brothers. Such an Anſwer to a doubtful 

but W(ueſtion, ſhall not be a Revocation of a Will 

nd Hadvifedly made; for in ſuch Caſe, there muſt” be 
pain and clear Words to revoke it, and this 


rs; Migrees with Simpſon's Caſe. 

th- Deviſe of Lands to R. B. in Fee, and after- Ford'sCafe, 
bat N vards he ſaid, that V. N. ſhould be bis Heir, or * Sid. 73. 
at “/. N. hall have all J have; if he ſpake the, 
vas Bi Vords Animo Teſtandi, and that V. N. was his Ie Nadz 
fe- Heir at Law, this is a Revocation ; but if he was cafe, 

be Wit his Heir, tis otherwiſe. 37 0 Moor 874. 
ol * The Teſtator made his Will, but before he on 
the nö yd it. he ſaid he would alter or add ſome- Go 


[ang to it; it he die before ſuch Alteration, tis Dyer 30. 
a not 


\ 


1 not his Will; but if he die after Publication 


before any Alteration, dis his Will. ; ul 
But Reyocations by Ar were always 20 5 
counted the moſt effectual Way; and yet in Ret 
Coles there have been many Doubts and G 

| ſtions. | 
x 2 4 Deviſe of Lands to one in Fee, and afterwarls * 
1 the Teſtator deyiſed the ſame Lands to another Ty on 
Tears; this is no Reyocation of the Fee, but onlj Ne 
for ſo many Years. And ſo my Lord Rolls tel te 
us, it was agreed both by the Bench and Bar i de 
| Montagne and Feſt er ies 3 Caſe, but find no Nt yet 
| Thing there; the Caſe was thus bu 
Ni, V. Sir John Jefer ies, Chief Baron, was ſeis di top 
* * Fee in Poſſeſſion ot the Mannor of Maresfeld in de 
1 < pub Safex, and hkewiſe of the Reverſion of Gra hut 
{ Lands, and he deviſed both to one Fefferies, * to 
26 terwards upon his Marriage with Mary the Daugh et 
ter of one Goring, he covenanted with her Father 
to make a Feoffment of the Premiſſes, to W lit 
Uſe of himſelf and Wife for Lite, which . 
made and executed by Livery on the Mami ter 
Lands, but not on Grove Land; adjudg d, th de: 
S. P. «4 this Feoffment without Execution or Attom va 
3 wy ol „ ment of the Tenant of Grove Land, is a Revo the 
| Caſe, Cation as well of that as of the Mannor, but bee 
Moor 789. it had reſted only on the Covenant, and the Ff thi 
x Roll. ent had not been actually made, it had not beef Ti 
Ar 614. 2 Revocation. e ee ee fü 
Cokeverſw But if the Deviſe had been to one in Fee, a 
Block, afterwards the Teſtator made a Leaſe to t, ha 
* G10: 49: ſane Perſon of the ſame Lands, to commence alt th; 
5 his Death; af“ that this Leaſe was a Rev 
cation of his Will, becauſe both thefe Eſtate af 
c̃ould not ſtand together in the ſame Perſon. of 
Alex Acdjudg d in Ejectment, that were the Teſta je 
Laverss had a Leaſe of Lands for Term of Tears, and 1 


Goldſ. 93. vis I the ſame to another; and afterwards * f 


| Revocation: 117 
, ber d this Leaſe, and took a new Leaſe, and dy d, 
chat the Deviſee ſhould not have the new Leaſe, 
„ becauſe the Surrender of the old Leaſe was a 
Revocation of the Deviſe as ta that Leaſe. 
Deviſe to his Wife for Life, then to his eldef# Hodgkin 
ss in Tail, Remainder to his own right Heirs; 2s 
ward then he made a Leaſe of the ſame Lands to his — | 
e unge, Son for 3 Years, to commence after the Cre. Car. 
| Death of the Teſtator; adjudg'd, that though 23. 
de Term was to begin at the ſame Time that 
ar in thc Deviſe of the Inheritance was to take Effect, 
08 jet it was not a Revocation of the Inheritance, 
„but only for the Term; for they may both ſtand 
5 1 together in different Perſons, and there ſhall not 
he a Revocation, unleſs it had been expreſgd ; 
but it had been very clear if the Term had been 
oo commence immediately, and before the Death 
of the Teſtator, it would have been no Revoca- 
tion, becauſe 1t might have determin'd in his 
Lifetime. 5 ä 
WM Covenant to levy a Fine to the Uſe of ſuch Lutwitch 
110198 Perſon as he ſhould: name in his Will; then he v 
deviſed the Lands to certain Perſons, and after- _— | 
tan yards levy'd a Fine; this is a Revocation, though ay d. 
erg the Fine was levy d in Purſuance of the C | 
it "8 becauſe the Land could not paſs by Relation from 
the Time of the Covenant made, but from the 
veel Time of the Fine levy'd, for the Covenant and 
Fine make but one Conveyance. 60 | 
Tenant in Common deviſed his Land which he L'eſtrange 
had in Common, and afterwards made Partition ; — 
this is a Revocation. | | I 800. 90. 
en The Teſtator deviſed his Lands in Fee, and Rim. 240. 
afterwards mortgag d the ſame Lands for a * Term * Barber 
of Tears, and dy d. The Queſtion was, Who ſhould Took, _ 
redeem, either the Deviſce or the Heir at Law ? It Rep. 193. 
vas inſiſted for the Herr, that the Mortgage was a 
3 TT $M , ; F. „ 8 ' Reuacation 


4 + 


514 5 Revocation, | 
Revocation of the Will; but it was the better 0 
inion, that it was only a Revocation pro tan 
| but not pro toto, and that by the Deviſe the Re. 
verſion in Fee paſs'd, and by Conſequence the E. 
i . of Redemption was in the Devſee. 
Frenche's Deviſe of Lands to one, and afterwards he | 
Caſe, deviſed the ſame the Lands to the Poor of ted. 
| 1 * Pariſh of H. this is void, becauſe as ſuch they are iſ) ! 
not capable to take by a Deviſe, yet this void Ds Wi! 
viſe is a Revocation of the Will. 
x Roll. So if the Teſtator deviſe Lands to one by a {Wvilc 
Abr. 615. Will in Vriting, and afterwards deviſe the ſame ec 
Lands to another by Parole; though this is void, 
yet tis a Revocation of the firſt Will. 
Seymor Sir Henry Killigrew, Anno 1644, made a Wil 
_— of Land in Writing, and the Jury found that in 
Harde the next Year he made another Will in Writing, iſe 
374 but that he did not deviſe any Lands thereby; i lire 
Hitchins was objected, that this was a void finding, tor it Nil 
pſi was in the Negative and ſuperfluous, and that 
Caſts in the Court muſt intend that Lands were devisd 
Furliament by the laſt Will, becauſe it was in Writing, and er 
14). therefore it ſhall be a Revocation of the firſt; 
gong 203 but adjudg'd, it was not; for a Revocation mult uer 
- * be taken according to the ſubject Matter, that is, 
284lk· 59. Where the laſt Will doth not conſiſt with the for- he 
mer tis a Revocation, otherwiſe not; for there iſ 
muſt be animus revocand: to make an effectual Re. 
vocation, as well as animus teſtandi to make a "ds 
*;"* good Will; and fince a Man may have ſever 
Wills of ſeveral Lands in different Counties, it Wy 
doth not follow that the firſt ſhall be revok'd by 
the laſt, for it may not only conſiſt with the firſt, 
but confirm it; and where the Matter ſtands in- 
different, the Court will not ſuppoſe a Revoc- 
tion of a Will in Writing ſolemnly made, and | 
appearing by a ſubſequent Will which doth not e 


. 


— Revocation 


r 0 
auto, 
Re. 
e E. 


Revocation. 
Revocations being thus uncertain both by Parole 


and by Deed, it was thought requiſite to make 
ſme Alteration in the Law as to this Matter by 
the Statute 29 Car. 2. cap. 3. by which it is enact- 


ed, That a Deviſe in Wniting ſhall not be revokeable, 
ther wiſe than by ſome other Will or Writing de- 
daring the ſame, or burning, tearing, or cancelling it 
by the Teftator, or in his Preſence, and by bis Di. 
ſedion; but all Deviſes ſhall remain good, till alter d 
o revok'd by ſome other Will or Writing of the De- 


declaring the ſame. 


the Statute, what ſhall be a Revocation, what 
Dot. i | | ; ; 


lire&ed theſe Words to be written under the ſame 
Will, viz. We whoſe Names are ſubſcrib'd do teſtify, 
That Edward King did on the Day of the Date here- 


1 Diana ſhould ceaſe and be void. The Words 
were written accordingly, and the Witneſles 


Names were ſubſcrib'd in the ſame Will and Paper, 


her Will in Writing, but the Teſtator's Name was 
not ſubſcrib'd to this Revocation z yet it was ad- 
judg'd good, becauſe the Teſtator's Intent appear- 


hole; for tis not material, whether it is ſigned 
ther at the Top or at the Bottom of the Will, 


lafficient: But afterwards it was held, That the 
evocatzon, as well as the Vill, muſt be ſigned by 
de Teſtator, . „ 9015 Tee SO 


viſor, ſign d in the Preſence of three Witneſſes 


And ſeveral Queſtions have been made ſince 


of publiſh and declare, that the ſeveral Clauſes and 
Deviſes in bis Will in Writing, relating to bis Daugb- 


when the Statute requires it ſhould be by ſome 


d plainly in Vriting to revoke, and his ſubſcri- 
"my his Name to the Will ſhall ſerve for the 


bor the Word is not- ſubſcribed but ſigned, and if 
tis ſgned in any Place by the Teſtator, that is 


In 


Fro. 


. The Teſtator made a Will, which was duly Hilton 
executed, and intending to revoke it in Part, he my 

in 
3 Lev. 86. 


im the laſt Caſe, there was à Defe& in the 
Et Teftator's not  figning the Revocation, in the neri 
. there was a Detect in the Number of Witneſſes in 
8 whoſe Preſence tis requir d to be ſigned, and thoſe 
a are Three. eee e e TE TIED 
Szyle . A Settlement was made with a Power of 
_ . 3 Revocation by any Writing, publiſh'd under his 
' 2Vent:350 Hand and Seal in the Preſence of three Witmſſs, 
| he made his Will reciting his Power, and declar- 
ed that he revoked the Settlement, but the Will 
had but two Witneſſes. My Lord Chancellor de- 
creed this to be a good Execution of his Power, 
and that Equity wonld relieve in this Circumſtanct, 
- eſpecially where the Owner of the Eſtate had 
7 fully declar'd his Intention; for where a Power 
1s reſervd for a Man to diſpoſe his own Eſtate, it 
| | ſhall have a favourable Conſtruction. But it 
ſhall be ſtrictly taken, where tis to charge the 
Eftate of a third Perſon. e 
In — — ar Hon 1 — 2 Mat- 
Ne © itneſſes ſabſcribi ; for it was 
not 1 the Preſence of the Teſtator, as requir d by the 
| Statute. +, | 
Excleſon . The Teſtator made a Will in Writing ac- 
verſis cording to the Statute, by which he deviſed hi 
=P 2g. Lands, &c. and afterwards by another Will hc 
3Mod. 259 devis'd the Lands to the ſame Perfon but tins 
5 laſt Will was defective in the Manner of Subſcry- 
tion; for the Witneſſes did not ſubſcribe theit 
Names in the Preſence of the Teſtator. Nov 
though this was a void Vill, yet it was inſiſted 
that it was a good Revocation of the firſt Will 
for the Words of the Statute are, that à Will ſhall 
not be revok d, but by ſome other Will or Codr 
cil in Writing, or other Writing declaring the ſont 
Now this was another VMiting though not a Wil 
but adjudg'd, that it was not a Friting within the 
meaning of the Act; for that muſt be a Vritig 
| | 2 SOM 5 , operating 


\ 


on to make the firſt Will void. 

tin G where the Teſatar made two i 

ofs Noot gu the laſt in the Preſence of three Wit- 
vs the Queſtion was, Whether it was a Re- 


of MWhccation of the Firſt? As for Inſtance, he made 
his e Will before, and another Will after the Sta- 
ſan ue, by which be revoked all former Wills, the laſt 
ar- hrs atteſted by three Witneſſes in his Preſence ; 
in at it was not ſigu d by the Teftator in their Preſence, 


which is one of the Circumſtances requird by the 
It to make a good Will; then the Clauſe rela- 
nz to Revocations is, That 0 Deviſe of Lands 


rating as a Will, or writing declarivg his Inten- 
Vill, but did 


357 


Halle 


Clarke, 3 


Mad. 218. 


nd be revol d, otherwiſe than by ſome Codicil ia 
ver iting, or other Will or Writing declaring the ſame ; 


ht ſuch Deviſes ſhall be good until alterd by 


it Wine other Will or Writing of the Deviſor, fend in 
the WW» Preſence of three Witneſſes, Now, if this con- 


a4. en the Teſtator muſt ſign a Writing in the Be- 
vas ice of three Witneſſes to revoke the firſt Will; 


nd therefore did not revoke it. And of that 


wo were againſt him, viz that the Sentence 
hall be taken digqjundively, and then here was 
mother Writing declaring a Revocation of the 


moe, is not requir'd to be fign'd in the Preſence 


i! ſame ; which implies, that if there is ſuch a 


ich a Writing, therefore tis a Revocation. And 
tis differs from the Caſe of Eccleffon and Speke z 
br though in both Caſes the ſecond Wills were 
nid, viz. in Speke's Caſe, becanſe the Witneſſes did 


fu'd as an entire Sentence, and not diymndively, 


Vriting, then it may be revok'd, and here was 


nd this was not ſign d by him in that Manner, 


(inion was one of the Judges, but the other 


Iſt Will, which by the firſt Part of the Sen- 


three Witneſſes, but only that a Deviſe ſhall 
wt be revok'd, but by ſome other Writing declaring 


tt ſubſcribe their Names in the Preſence of the Teſta- 


Revocation. © 
Teftator, and in this Caſe,-becauſe be did not jib. 
ſeribe bis Name in their Preſence, and therefore coul 


not properly be calld Wills but Writings. YM V 
they differ in this, for in Speke's Caſe there wlll 
no Declaration of bis Intention to mate the jul v3 
Will void; but in this Caſe he did revoke all forneil Co 
Wills by him made, and ſo it was a Writing declaring i: 
the ſame to be revok'd. _ N aft 
Tenant in Tail made his Will, which was due 
executed according to the Statute ; afterwards hl the 
made a Bargain and Sale to make a Tenant u by 
the Precipe, and ſuffer d a common Recovery 
and declar'd the Uſes to himſelf in Fee. Thi tis 
was adjudg d a Revocation, for by theſe ConveyMlry' 
ances the Eſtate was wholly alter'd ſince he mad na 
the Will: 1 181 ; De 
The Teſtator made a Settlement of his Land bis 
with a Power of Revocation by any Vritin i b. 
expreſs Words, declaring his Intention to revoke ii ha 
Afterwards he devis'd the Lands to his NephewiiWinc 
William Dormer and his Heirs, having by the Seh. 


tlement given it to Robert. It was objected, tha 
the Will did not revoke the Deed, becauſe t 
only one implicit. Revocation, when by ti 
Power reſerv'd.it muſt be by expreſs Words: Bu 
adjudg'd, that where two Acts cannot confilt : 
in this Caſe, the Deed having given the Landst 
Robert, and the Will to William Dormer, the lil 
muſt be a Revocation of the firſt, and ſo the Powe: 
well executed. _— 5 
It hath been a Queſtion in what Court a Re 
cation ſhall be tried, as where an Adminiſtrato 
ſued for a Legacy in the Spiritual Court, and . 
Defendant pleaded that the Teſtator had revołſ 
the Will. It was inſiſted, that the 'Revocatidt 
or not, ſhall be try d in that Court, becauſe ti 
Will was the Principal of which they had vpn 
zance, and this was a Dependent : But adjudg " 


n Sale of Lands 1 


King, yet a Sale made by the Executors is g 


for the Vendee is in by the Will of the Teſtata, y 

4 paramount the Eſch eee. he 
3 Leon. 80 a Deviſe that his Executors ſhall ſell, &c. they N bi 
719. levy a Fine, and ſold it, the Conufee claiming by ne 
Virtue of that Title; it was pleaded, that . 
tes fims mbil babuerunt. But adjudg'd (againſt the 
Opinion of Anderſon) That upon Not-guilty ple» Wn 

ded, he might give the ſpecial Matter in Evidence, Wn; 

and that he ſhall be in by the Deviſe, and not by on 

the Fine. | | : | ref 

Beal verſus So a Deviſe of a Copybold to his Wife, and ii 
Sheppard, ſhe hath Iſſue by the Teſtator, then to ſuch lie: 
Cro. a9. at 21 ; ànd if no Iſſue, then ſhe to chuſe two A. if 
tornies, and make a Bill of Sale the Land to her beſti ¶ bec 
Advantage. Adjudg'd, That this was an Auth dic 

rity to name the Attornies who ſhould ſell, an f 

they might ſell accordingly ; and when ſold, tb 

Vendee ſhall be in by the Vill, without any ne 75. 
Surrender. . of 1 
pyer 19. Ceſtui que Uſe before the Statute 27 H. 8. devilelil; / 
2 Eliz that /. R. and D. D. his Feoffees ſhould ſuſtain 
| his Wife to take the Profits, Ic. for her Lik War 
and that after her Deceaſe the Premiſes ſball be ſol: 1 

by the ſaid Feoffees, and that they pay the Mone the 

ariſing by the Sale to ſuch Perſons, c. The I 1 

ſtator died, and one of the Feoffees died. Ars 

judg'd, That the Survivor could not ſell, Lan 

cauſe they were both nam'd by their prop bb 

Names in the Will. It would have been othef dit 

wiſe, if the Deviſe had been generally for them vas 

to ſell without naming them by their prop but 

Names. | 5 5 and 

e9H.8.49 Where the Teſtator appoints by his Will, he 
B. and C. ſhall ſellhis Lands, and makes them Elbe 

_ entors , in ſuch Caſe, if they refuſe the Execute 


ſhip, yet they may ſell, becauſe they are abe | 


Executor. 11 
od, Bl ted by their proper Names; but if they had not 
tor, been nam' d by particular Names, the Sale had 
deen good. As for Inſtance, a Man devis d, that 
hey I bis Sons in Law ſhould ſell his Lands, without Lee v 
: by WW nentioning their Names; one of them died, the'Vincent, 
Far. Sw viver may fell "_ | 10 8 e 28. 
the I || So if the Deviſe had been to four Perſons, to tlie Moor! 47. 
les intent that they ſell the Lands, and the Teſtator 1 Leon. 
nce, I made them all Joint-Executors, and died; then 285. 3 
one of them refuſed: It was adjudged, That t! 2 
reft might ſell. 1 5 | k 
admit this was a Doubt at Common Law, be- Ab. 666. 
Itauſe it was a Truſt repos'd in all of them; but |Bonifault 
{ two of them had died, the Survivor might ſell, 2777 
tecauſe this was the Act of God, which ſhall preju- eld, Co: 
dice no Man. 5 Elia. 80. 
To remedy this Inconvenience, the Statute 21 1 Leon. 60. 
H. 8. cap. 4. was made, by which it was enacted, 5 = 
That thoſe Executors who take Jo them the Probate 
of the Vill, may ſell the Land devis'd by the Teftator to 
le ſold, though. the other refuſe, and will not join with 
them, and that ſuch Sale ſhall be good. But they 
annot ſell it to the Executor who refuſed, becauſe ale 
ke is a Party to the Will, and may take upon him 2% 7 
the Executorſhip when he will. / 2099-9728 And al 
And even before this Statute, if all the Execu- 
tors had refuſed to ſell, the Heir ſhall recover the 
Land, As where the Teſtator deviſed his Landes 
v be ſold by his Executors, and the Money to be 28 i. 
tributed, and died. Soon after his Neath there 32 ART. 
vas a Tender of the Purchaſe Money made to them, 1 
ut not to the full Value; whereupon they refus d, 
ind kept the Lands in their Hands, and received 
the Profits for two Years, without diſtributing 
the fame ; and the Heir recover'd, becauſe the 
kiecutors refuſed to ſell upon a Tender of the 
e Mm z Money, 


Jaz 


\ 


Gold. 2. 


Dyer 219. 
k Moor 61. 


then to his Son in Tail, and if he died without 
ving Executor ſold the Land. Adjudged, That 


to. ſell. 5 


vity to ſell, and no Intereſ deviſed to them, the 


Reilw. 
107. 6. 

Co. Lit. 

11 2. 6. 
113. b. 


the Profits ſhall not be Aſſets in their Hands 1nth 


mean time. 


Lock ver- 
fic Log 
gin, I 
And. 145. 


and no Intereſt, and an Authority muſt be ſtrid 

purſud, which cannot be done in this Caſe, l 

cCauſe the Teſtator appointed two to ſell; he pl 

. huis Truſt in them jointly, and there being bi 
Dyer 177- one living, that Authority is determin d. b 


Keilw, 
43 6. 


0 Sale of Lands 
Money, and converted the Profits to their our 


Uſe. | arg Me a 
If a Man deviſes bis Land to be ſold by bis Execs 
tors, after the Death of R. B. then one of them die 
and atterwards R. B. died, the ſurviving Executor 
may ſell alone, becauſe the Time of Sale was not 
come till after the Death of R.B. 
But where a Deviſe was to his Wife for Life 


Iſſue, that the Lands ſhould be ſold by bis Exeriton; 
the Wife died, then one of the Executors died, and 
then the Son died without Iſſue, and the ſurri- 


the Sale was not good, for this was not an Ine 
reſt, but an Authority to ſell which did not fur 
vive; for the Lands were not deviſed to bis Executa 


And where the Executors have only an Auth 


Lands ſhall deſcend to the Eeir till fold, as when 
the Deviſe was, that his Executors ſhall ſell; thi 
gives them only an Authority, But if it had beer 
I deviſe my Lands to my Executors to be ſold, thi 
gives them an Intereſt, and the Freehold is in them 
and doth not deſcend to the Heir till ſold, and 


Therefore if a Man deviſeth his Lands to two E 
cutors to be ſold, and dieth, then one of the Executor 
died; the Survivor may fell, becauſe this is a In 
coupled with an Irereff, and tis not like a De 
that his Executors ſball ſell ; for that is an Authon 


F 
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by Executors. 575 

. Deviſe of Lands to bis Executors to be fold by * Towns-, 
im, or by one of them, he made three Execu- end "Pe 7 
ors and died; one of the Executors died, the Sur- up 14 
ivors may ſell; for it appears that the Teſtator s Owen 157 
atent was, that the Land ſhould be fold. Juſtice Cro. Eliz. 
roke, who reports this Caſe, tells us, the Words 727 2 
ere, or by any of them. Juſtice Owen and Serjeant — * , 
vor ſay it was, That his Executors, or one of them, How ver- 
the Executors of ſuch Executors, or any of them, / Coney. 
| ary ſell; but all agreed, the Sale by two was 


But by the later Authorities theſe Points are 
unied a little. farther ; for it hath been adjudg'd, 
bat an Executor may ſell where he hath only an 
lbority, and no Intereff, As for Inſtance; feel! 

A Deviſe to his Wife for Life, and after his De-'vcrſus 
aſe to be ſold by bis Executors for Payment of his Barnes, 
Yits and Legacies,and he made two Executors,and Barnes 
ed; then one of the Executors died, and after- — J 0 
ards the Wife died. Adjudg d by three Juſtices; 2 
bat the ſurviving Executor may ſell, tho he had Ero. car. 
aly an Authority, and no Intereſt. 2 382 
But certainly this muſt be a Miſtake; for by — 
ich a Deviſe an Intereſt paileth, and ſo are the Knigbt 
iles followin Ls FF 45:01 "av bra... Hardres 
＋ 1A Derile of Lands to be ſold by bis Executors 49 
r Payment of Debts, as in the Caſe laſt mention'd; 32 
is gives them an Intereſt, for the Payment of Debts cu win, 
agood Conſideration; and when the Lands are Lev. 224. 
ſold, the Money in their Hands is Aſlets at Com- t Burnell 
„n. Law, to charge them in an Action of Debt; 2 | 
if they refuſe tot ſell, they may be compell'd Hardres 
a Bill of Equity. 30s. 
And where the Deviſe was, That the Lands ſhould Garfole 
ſold by bis Executors, and the Money to be for bi _ £ 
wger Childrens Pprtions, and the Executor died |, 3 | 
lore the Sale; the Heir was decreed to ſell. 37. I 
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Woolen- Where Lands are deyiſed to be ſold for Py 
ſtoneverſus ment of Debts and Legacies, it was the conſtant Rule, 
ü ente g , that all Debts ſhould be paid in Proportion, ex. 
| P*"*P3* cept ſuch Debts which in their own Natur 
charge the Land; and if that was not ſufficient 

to pay all, then both Legatees and Debtees muſt 


 loſem P roport ion, becauſe the Land was made! 


liable to one as well as the other; and therefore 

Debts upon Simple Contract ſhall ſtand in Equality 

Hixon ver- with Debts upon Bonds; for Fure naturali, they are 
Ff«Wy- both Debts alike, And where Conſcience is ſudge 
cu. wen Neither of them ſhall be preferr'd, and Leyacn 
248. ſhall ſtand in equal Degree with ſuch Debts, be 
— . cauſe it was the Will of the Owner to ſubject hi 
Whicton Lands to the Payment of the Legacies: But finceit 
ven, bath been adjudg d, That Debts ſhall he fulh pai 


eo oY before Legacies. 


2575. Ceſtui que Uſe deviſed, That his * Wife ſhould ſi 
* x Roll. his Land, and made her Executrix and died, the 
| Co Lis Widow marry'd again, ſhe may fell the Land 
x:2 to her Huſband, hecauſe ſhe hath it in Rightc 
| another; therefore ſhe may execute this Auth 
rity without her Huſband, and he ſhall be in 
the Will. 1 1 5 | 
Dike ver- Deviſe to his Wife for Life, and if it ſhoul 
65 1 fully appear to her, that his Goods and Chattel 
334 * . were not ſufficient to pay his Debts that then 
W. Jones ſhould ſell all bis Lands, or ſo much thereof, whic 


327- together with his Goods, might pay his Deb 


| 3 This is a precedent Condition for the dale oft 
br. 7. Land, and the Performance of ſuch Conditio 
| muſt be averr'd, otherwiſe the Deviſee hath 
Authority to ſell; therefore ſhe muſt ſet forth 
_ Debts, and the Value of the Goods, that the Con 
may judge whether the Condition is perform 
etherwiſe ſhe had no Power to ſell. © 


. 8 | | Dev! 


y Executor. OY 
Deviſe to his Wife for Life, and if ſhe die with® _ 
cut Iſſue, that the Land ſhall be ſold by bis Executors, Dan verſus 


An Nas, 


with the Aſſent of R. B. and he made his Wife — 


er and another Joint-Executors, and dy d; then R. B. 2 Brown. 
Ature ly d. Adjuig'd, That the Executors could not 100. 
cient BY en for want of ſufficient Authority. 5 

— bDeviſe of his Mannor and Land to his Siſter Dyer 371. 
hy in Fee, except his Mannor of H. which he ap- 


pointed for Payment of Debts, and made two Exe- 
cutors, and dy d; one of the Executors dy d, and 
the Survivor fold the Mannor. Adjudg'd, The 
dale was good by the Intent of the Teſtator; for 
he did not intend the Reverſion ſhould deſcend to 
his Heir, but that his Executors ſhould ſell it for 
the Payment of his Debts . | 
It appears by this laſt Caſe, that the ſurviving 
Executor {old the Lands, tho he was not appoin- 
ted by the Will ; and the Reaſon is, becaule the 
Lands were to be ſold for Payment of Debts: For 
in ſuch Caſe where no Perſon is appointed to ſell, | 
the Executor muſt do it, and ſo it was rul'd many xL2v.304 
Years after, 
But where the Money ariſing by the Sale is to 
be diſtributed among his Relations, or to any other 
Purpoſe than the Payment of his Debts, there the 
Heir muſt (ell, if no Body elle is- appointed: As 
for Inſtance; of 1 
William Shirley devis'd his Lands to his Wife for Pitt verſus 
Life; and that after her Deceaſe the Reverſion Pelham, 
© ſhould be ſold, and the Money ſhould be diſpos'd by L 
ber to ſeveral of ber Relations; and made her Execu- N 
trix, and dy'd. She prov'd the Will of her Huſband, 276. 
and made another Will, and appointed Executors, 
and dy'd. They exhibited a Bull againſt the Co- 
bers of Shirley, to compel them to ſell. It was 
nſiſted, that tho' here was no Perſon appointed 
to ſell, yet the Wife being left Executrix, and ap- 
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x Ch, Rep. 
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” YA. 
pointed to diſtribute the Money, the Law will 


_ adjudge, that the Land muſt be ſold by her; and Nuit 


ſhe having not executed that Power, her Execy. 
tors may lawfully ſell. But adjudg'd, That tho ne 
tis true, where Land is devis'd to be ſold for Py- 
ment of Debts, and no Perſon appointed to ſel), the Mis 


Executor ſhall do it, becauſe tis the Office and ric 


2 Leon.. 
{ 


Duty of an Executor to pay the Debts of his Te. 


ſtator: And ſo tis where Lands are devisd to be Wt: 
fold, and the Money appointed for any charital Mint 
Uſe : Yet an Executor of an Executor ſhall not 
ſell, becauſe tis only a bare Authority in the fir 
Executor, which cannot be transferr'd to another; 
ſo the Bill was diſmiſs'd. But that Diſmiſſion was lis 
revers d in the Houſe of Peers by the Advice of 
the Judges, and the Co-heirs were decreed to ſell; 
for when no Body is appointed by the Teſtator to 
ſel], he muſt doit who hath the Eſtate, and that hot 
is the Heir. : | 
And with this agrees a former Reſolution 
many Years before, (viz.) Deviſe of his Lands to 
his Wife for Life; and if he had no Iſſue by her, zac) 
then after her Death it ſhould be ſold, (but did not 


ſay by whom) and the Money diſtributed to three of Mf! 


Who was the ſurviving Executor, might {ell the 


Guilliams 
verſus 
Rowell, 
Hardres 
204- 


ſtator, that his Executor ſhould ſell, becauſe he 


½. R. and T. V. for the Payment of his Debts and 
of the Truſtees for the Sale of the Lands dy d. 


bis Blood, and he made his Wife and another Joint: ben, 
Executors, and dy d. They prov'd the Will, and 


then one of them dy d. Adjudg'd, That the Wite, 
Lands; for it was the plain Intention of the Te- 
had appointed them to diſtribute the Money. 
So upon a Bill in Equity the Caſe was, the 
Teſtator devis'd that his Lands ſhould be fold b Ha 


Legacies, and dy, leaving other Executors: One 


It was decreed, that the Suryivor and the wn at 
5 — 0 al 
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Same Lands, &c. TM 27 | 


Law mould ſell, becauſe the Lands were ty d 
with a Truſt, which will ſurvive in Equity. 
It hath been a Queſtion in the Caſes before- 
mention'd, Whether the Legatees may ſue for 
their Legacies in the Spiritual Court, or not? And 


25 to that Matter, my Lord Coke hath made a very RY. BY 


nice Diſtinction, (vix.) That where Lands are de. verſus 


ſed to be ſold by R. B. and the Money to be diſtri- g | 
nit, 


ted by him to particular Perſons ; this is not with- 
in the Juriſdiction of the Spiritual Court, becauſe 
the Money is iſſuing out of the Land : But a De- 
riſe that R. B. ſhall ſell his Lands, and that the 
Money ſhall remain in his Hands to pay Legacies; 
this, he tells us, is teſtamentary, and triable in the 
piritua! Court. 


257. 


the Deviſe was, that R. B. ſhould ſell his Lands, and verſus 
ly; the Land was fold, and one of the Legatees 
Ibell'd in the Spiritual Court for his Share. It 
was held, that this was not teſtamentary, or a Le- 
racy, it being a Sum ariſing out of Land, and there- 
bre not determinable in that Court, but in a Court 

f Equity; for tis a Truſt in the Deviſee for the 
benefit of the Legatees. | 


Same Lands twice deviſ. ed in one 
T ſometimes happens that the ſame Lands are 
twice devisd in one Will; and therefore it 
My be neceſſary to know what the Law is in 
ich Caſe. LS SS 
. A Deviſe of Land to one, and of a Rent out 
i! the ſame Land to another by the ſame Will; 
both theſe are good, RT 


But *tis otherwiſe adjudg'd, (viz.) That where Edwards F 


ſhould diffribute the Money to three Perſons equal- Sigg 


3Leon.rr. But if the Deviſe is of the ſame Lands to anc 
2 Cro. 49. ther in Fee, this makes them Fointenants. 


Godolp. 
449 


% 


the Will, as to the Houſe. So likewiſe if th 


Co. Litt. 
in one Will, the laſt muſt take Place. 


A Deviſe of all his Land to John in Tail, and i 


112. 


Wallop 
verſus 
Darby, 
Yel. 209. 
Brown 
Jarvais, 


| 2 Cro,250 of John, without Iſſue : But tis otherwiſe if thi 
1 Deviſe to Jobn had been in Fee, becauſe a Fed 


March. 


206. 
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Deviſe is void. 


Ealing is not eſſential to a Will; for all th 


not mention it, but only that it muſt be i 


Sealing, Signing. 
So a Deviſe to one in Fee, and in the ſame Wi 


the ſame Lands are devis d to another for Lif: 
Years, both may ſtand. | 


And this agrees with the Civil Law; for if th 
Teſtator gives his Houſe to one, and in the ſam 
Will gives the ſame Houſe to another, they ar, 
Joint- Legatees; but if afterwards he give thi 
Houſe to another by Deed, tis a Revocation o 


Houſe is pulled down, and a new one built, th 


If there are ſeveral Deviſes of the ſame Thin 


the ſame Will Part of his Land is given to R } 
this is an Explanation of his Intent, (viz.) tha 
Fobn ſhall have all, except what he gave to R.] 
who takes by Way of Remainder after the Deatl 


Simple cannot be limited upon a Fee. 
| Seal. 


Statutes which relate to making Wills ( 


Writing. 


; Signing. 


Igning is an eſſential Circumſtance to comple: 
a Will: Tis requir'd by the Statute 29 Car. 
= 3. (viz.) That all Bequeſts of Lands ſhall br 
riting, and ſigned by the Party deviſing, or by [a 
other Perſon in bis Preſence, and by bis Direction. a 


Signing. » 
the Clauſe concerning Revocations is, That a Vill 
n Vriting ſhall not be revok'd, but by ſome other Will 
on Codicil in Writing declaring the fame ; but ſhall 
main in. Force till alter d by ſome other Will or 
Coicil in Writing, or other Writing of the Deviſor, 
fred in the Preſence of three M. itneſſes declaring the 
2 3 


k. b : 
" Since the Statute this Caſe happen d, viz. the Lemayn 
leſtator writ his Will with his own Hand, begin- ?*/s 
ning as uſual, In the Name of God, I John Stan- Sauen 
ley, do make this my laſ Will, &c. which was duly 
executed in all other Circumſtances ; but he did 
not ſubſcribe his Name to it. This was adjudg d 
good Will; for the Statute doth not direct 
yhere he ſhall ſign it, neither doth it ſay, he 
ſhall ſubſcribe, but fignz therefore ſince his Name 
was in the Will, and written by hunſelf, that 
was adjude'd a ſufficient Signing within the 
ſtatute. EQ 5 he's BOOT YT LEY | 
And here it may not be improper to ſhew how 
the Law was taken, as to this Matter before the 
statute; of which'I ſhall only give an Inſtance 
or two, ſince tis now alter d. a 
. A Will was written by a Lawyer, and pub- Stephen 
liſh'd by the Teſtator, but not fgn'd by him, be: Gel 
ing all in looſe Sheets; and this was adjudg to 18id. 3r5, 
be 2 god Wil tg ns GY 2 ; # I, 
Another Will was written by a Doctor of Phy- Dinue 
lick, in theſe Words, the Teſtator being ill, (viz.) ba 
The 20th Day of June, 1663. Memorandum, That | $jq, 26 
Samuel Bates did declare and expreſs, that his Brother ©" © 
John Bates and bis Heirs, ſhould be Heirs to bis Land. 
This was ſeal'd, but not fign'd by the Teſtator, and 
xdjude'd a gpel Will. By 


U 


Adams 


* P 
* 


Wee Lands or Goods are devis'd for exe, 
| to find or maintain an 


T. Anniver ſar 

3. Lamp in a Clhppel. | 
4. Obit. © wks et 

5. Prieſt to pray for the Soul of the Dead. 
6. Stipendiary, &c, ; | 


Theſe, and ſuch like, are Deviſes to ſuperſii 
tious Uſes, intended by the Statute 1 Ed. 6. cap, 
14. and forfeited to the King; all which may be 
ſeen in the fourth Report, where many Caſes are 


Lambert, cited, and ſeveral Reſolutions as follow: 
— 114. l. Deviſe to his Kindred to pay certain Sums 


to thoſe Uſes, the King ſhall have all the Lands; 
but if tis limited, that his Kindred ſhall have the 
Reſidue of the Profits above the ſuperſtitious Uſe, 
tis otherwiſe. dan 

As for Inſtance : If he gives 20 J. per Ann. to 
find a Prieſt, and appoints, that the Prieſt ſhall 
have only 10 I. of it, the whole goes to the King, 
becauſe it ſhall be intended, that the reſt ſhall be 


to find Neceſſaries for that Purpoſe: But if the 


Reſidue had been given to his Kindred, or to the 
Poor, there the King ſhall have but the 10 l. But 
where tis not expreſs d how much the Prief ſhall 
have, the King ſhall have the whole. 

Therefore if Lands are given generally to find 
a Pri?ft, the King ſhall have all; but if the Prieſt 
is only to have a particular Stipend out of it, the 


King ſhall have that, and no more. 


When 


Superſtitious Uſe.” 1 
Where a Sum certain is given to the Prieſt, and 


other Goods are given which depend on the ſuper- 


 Mfitious Uſe, all is given to the King. 
ver, The Teſtator devisd Houſes in Yood-Street in Skinners | 
London, upon Condition, that out of the Profits Company: 
the Deviſe find an Obit, and allow eleven Marks MO 22 
yearly to a Chantry-Prieff, to maintain poor de- 
cay'd Men to pray for the Souls of H. 6. and his 
Heirs, and for the Souls of the Teſtator, and his 
Heirs and Anceſtors, and with the reſt of the 
profits to repair the Houſe. Some would have the 
King entitled to the Whole, by Virtue of the 
Statute, becauſe all the Uſes were ſuperſtitious. It 
erſti- vas clear for the Obit and Chantry- Prieſt, and then 
cap, or the Maintenance of the poor decay'd Men, 
y be Whit was for a ſuperſtitious Purpoſe, (viz.) to pray 
are br the Souls of the Dead; and if the Maintenance 
$ ſuperſtitious, then to repair the Houſes which 
zun Wire inhabited by ſuch Perſons to do ſuperſtitious 
nds; Ads, muſt be ſo likewiſe. But it was adjudg d, 
e the That the King ſhall have no more than the Profits 
Uſe, BMW vhich were to be apply'd to ſuperſtitious Uſes, 
and that was for the Obit and the Prieſt; for the 
1, to Maintenance of the Poor is a charitable Ac, and 
ſhall they being order'd to pray for the Souls of the Dead, 
ung, vas, in thoſe Days, eſteem d likewiſe charitable; 
1] be ud there is a Difference where certain Profits Moor 265, 
| at of Lands, are given to ſuperſtitious Uſes, and ©4% 
2 the Wvhere the Land itſelf is given, declaring, that the 
Profits (without ſaying how much) ſhall be im- 
ſhall Mploy'd to thoſe Uſes ; for, in the firſt Caſe; the 
King ſhall have only ſo much of the yearly Rent 
find wich is apply'd to the ſuperſtitious Uſe, but in 
rieſt the other Caſe he ſhall have the Land itſelf. 
the BY So where the Teſtator devis'd two Houſes in Hart 
Fabrook, London, to the Church-Wardens of St. ee, 
Stephen's Church there, to find an Obit of 2 s. 4 d. Cra. Eliz- 
hen early in that Church, and to repair the Howley 449 
- 728 e ee 
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| fail'd, then he deviſed the Houſes to the Lox 


not have the whole, but that which was apprint 


Weſtm. 2. 
Cap. . 
13 Ed. 1. 


French 
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Latin 
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TT 
and to beftoi the Reſidue in repairing the Chi, 
and to provide Ornaments thereof; and if the 


Mayor. It was adjudg'd, that the King ſhoul 


ed for the Maintenance of the Obit. - at 
Summons and Severance. See ante 166. 


Tail by Deviſe. 


Efore the Statute De. donis conditionalibu al 
D Eſtates of Inheritance were Fee Simple: 
Common Law; but by that Statute the Inher 
tance was divided, and a particular Eſtate w: 
created in the Donee, which is call'd an Eftat 
Tail, becauſe it was divided from the Fee, the Re 
verſion whereof was to return to the Donor afte 
the Eſtate Tail was determin'd. 5 
There are two Sorts of Eſtate Tail, viz. Genen ett 
and Special. 1 | 5 
An Eſtate Tail general is where Lands are give 
to a Man, and to the Heirs of his Body begotten 
And becauſe tis limited to the Heirs of his Bud 
without mentioning Males, or on what Woman 
be begotten, therefore if he hath ſeveral Wive 


and hath Iſſue by all, tis poſſible that all of thenſſm: 


27H. 8. 27. 


have been made by Pills, which are always my 


may ſucceſſively inherit; for which Reafon t 
call'd an Eſtate Tail general. | 
An Eſtate in ſpecial Tail is where Lands : 
given to a Man and his Wife, and to the Heirs 
their two Bodies to be begotten ; and here non 
can inherit but the Iſſue between them, 2 
therefore tis call'd an Eſtate in Tail ſpecial. BM 
I ſhall not mention any Eftates Tail wic ar, 
have been created by Deeds, but only ſuch 


favour d in Law than Deeds, and therefore 19 
Man deviſe Lands to another and to bis Heim 


* 


% 


# 


Tail by Deviſe. $33 
th been adjudg'd to be an Eftate Tail in 
vill; but "tis otherwiſe in a Deed, for there m 
e the Word Body to make ſuch an Eſtate. 

do a Deviſe to a Man, and to the Heirs Males Fitz. De- 
his Body, who hath Iſſue a Daughter, who viſe 18. 
ath Iſſue a Son, he ſhall inherit; but tis other- , 3%” 
iſe by a Deed. _ JAE Ws Lit. 25. 4. 
And to ſnew that the Word Heirs, without the oth 
Word Body, will make an Eſtate Tail in a Will, 
find theſe Caſts : 1 r 
Deviſe to an Infant in Ventre ſa mere £9 beredi- Churck 
u ſuis lawfully to be begotten; and the Teſtator verſnus 
risd ſome other Part of his Lands to his Daugb. Mar g 

„and to the Fruit of ber Body, and if ſhe dy'd 2 37. 
ithout Fruit of her Body, Remainder to the aid 
ifant, and that one ſhould be Heir to the otber. Ad- 
ag d, this was an Eſtate Tail in the after - born 

11d; for the Words baeredibus ſuis lawfully be- 
otten, and that one ſhall be Heir to the other, 
nake an Eſtate Tail in a Will without the Word 


50 


„ | 
Agreeable with this Caſe there was a late Trilly 


b rgment of the like Nature, viz. the Teſtator cg 
nn i d three Daughters, Suſan, Anne, and Elizabeth, ho A 


d devisd his Lands to his Wife till his Heir 
ame of Age, paying to his Heir 10 l. per Annum, 
ud he devis'd to Anne and Elizabeth 140 l. apiece, 

id if Suſan: bis Heir die without Heirs before 21, 
that the Lands ſhould come to Anne, then ſhe 
D 2 the Portion to Elizabeth. Adjudg'd, that 
yan ſhould have all the Lands excluſive to her 
ters by the Word Heir, ſo often mention'd in 
de 1 but by the laſt Clauſe ſne had only an 
ate Tail. | 
And the Reaſon is, becauſe in this and ſuch 
e Caſes the Word Heirs ſhall be intended Heirs 
the Body of the Deviſee, for Suſan could not 
e without Heirs ſo long as her Siſters: were liv- 
= — ing, 
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Webb 
ver ſuss 
Herring, 


3Bulſt. 193 
x Roll. 
Rep. 289. 
Cro. Car. 
FI. S. P. 
Litt. Rep. 
346. S. P. 


1 Roll. i 
Abr. 836. 


' Death of the Wife, and if his Daughter ſurviy' 
Moor 852, his Mother, and Brother Francis and bis Hin 
Bridgm. 84 then ſhe to enjoy the Houſe for Life, Remain: 
2Cro.415- over. The Son dy d without Tſſne, then the M 


Tail by Deviſe, 
ing. And of this we have many Inſtances, whi 
I wo. my in Order of Time as they wer 
adjudgd. | e 

Deviſe of an Houſe to Francis his Son after thy 


ther dy d. Adjudg'd, that Francis had an Eſtatt 
Tail; for the Word Heirs here muſt be intendet 
Heirs of his Body, becauſe the next Limitation w; 
to his Siſter, who was his collateral Heir, an nu 
tis plain he could not die without Heirs as lon 
as his Siſter livd. 

The Teſtator had two Sons, and he devisd hi 
Lands to his youngeſt Son, and if he died with 
Heirs, then to his eldeſt Son in Fee; adjudgd 


that the youngeſt had an Eftate Tail; for tis as on 


of his Body; for otherwiſe the Remainder tot 
| eldeſt would have been void, becauſe the youngel 


living. | 


upon Condition that he ſhould grant to Ste 


he had devis'd it to the youngeſt, and to the Hei tor 


can't die without Heirs ſo long as the eldeſt 
Deviſe to John his eldeſt Son and bis Heir 


and bis Heirs an Annuity of 41. and if Fobn di 
without Heirs of his Body, Remainder over to & 


pben. This is an Eſtate Tail to John; for by th: 


ſubſequent Clauſe it appears what Heirs were ili 


tended by the Teſtator. *Tis true, the Word Bolin 
explains his Meaning, but it had been the fam nd 
if that Word had been left out; for the We 


Heirs in the firſt Part of the Will ſhall be taken x 


de Heirs of bis Body, becauſe the Law will rat nt 
preſume that he may die without Iſſue than wipe, 
out Heirs. i l 


n 
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Tail by Deviſe. * 
rho 'Tis true, in the Cafe of Keen verſus Allen three Keenverſus .; 
'wenlfſſudges were of Opinion, that where the Deviſe gar 
Mins to the Wife for Life, and afterwards to his es 
r th son Thomas and bis Heirs ; and for Default of Heirs Alien, 
vive! Thomas, Remainder to his Daughter and her Lit.Kep-4+ 
Hin lkeirs, that Thomas had not an Eftate Tail: And Ce. 9 
nde het they held that the Word Heirs in the latter 
e M Clauſe of the Will did ſhew he meant Heirs of his 
Fſtzt ch, and that he could not die without Heirs ſo 
ende long as his Siſter was living; but they held like- 
n wi vile, that where an Eſtate Tail is created, it 
„ an must be either by expreſs Words, viz. Heirs of the + 
s ech, or by Words which amount to it; and 
berefore a Deviſe to R. B. and his Heirs iſſuing, is 

sd hie Eſtate Tail, becauſe the Word Iſſuing explains 
it hat Heirs were intended. 15 9 

But this Opinion of thoſe three Judges is 
ontrary to many ſolemn Judgments before men- 
ond: And in that very Caſe Croke and Ielverton 
1d that it was an Eſtate Tail in Thomas; but if 

e Remainder had been limited to a Stranger, and 
ot to the next Heir, it had been a Fee. ſimple in 
Thomas; and in ſuch Caſe the Remainder had 
ken void, becauſe it had been a Limitation of 
ne Fee upon another. 7 
And ſo it hath been adjudg'd ſince that Time, Parker 


* 


iz. A Deviſe to Villiam Turner for Life, and to verſtis 
ks Heirs, and for want of Heirs of bim to George Lr. 5 
Twner in like Manner, and for want of Heirs. of 7 
im to William Flint and his Heirs for ever. William 

ind George Turner dy'd without Iſſue. Adjudg'd, 

ths was an Eſtate Tail in them, Remainder: 

In Fee to Villiam Flint, becauſe the Words for 

wt of Heirs muſt be intended Heirs of bis:Body, , |} 
eſpecially becauſe William. Flint was their net 
Heir, ſo they could not die without Heirs as lng 


u he or any of his Heirs were living, therefore 


t muſt be intended Heirs of his Body. Sa:ix tel 
nn ns 80 


harten 80 where the Deviſe u was to His eldeſt Son, and 
verſus. 36 he dy d without Heirs Males, then to his nen 
zul, Son in like Manner. This was held an Eats 
| 5 Tail in the eldeſt Son ; for the Teſtator muſt in. 
tend Heirs Males of bis Body, becauſe of the De. 
viſe over to his ſecond Son; for it would have 
gone to him ef Courſe without ſuch Devife, if the 

eldeſt had dy d without Iſſue. 
Notting- In Ejectment the Caſe was, the Father having 


dam veſſus three Sons, devisd his Lands to his ſecond Son 


eee and his Heirs for ever, and for want of fuch Hein, 
33 then to the right Heirs of the Father, who dy d, 
and his ſecond Son enter d, and dy d without lle, 
living the eldeſt Son; adjudg'd, "that the ſecond 
Son had but an Eſtate Tail, and that the Deviſe 
over by thoſe Words, viz. And for 'want of ſud 
Heirs, is void in Point of Limitation ; for the In- 
tent of the Teſtator was, that the Lands ſhouid 
deſcend from him, and not from his ſecond Son, 
becauſe the Words for want of ſuch Heirs can in- 
port no more than want' of ſuch Iſſue ; for the ſe 
cond Son can never die without Heirs, ſo-long ay 
his Brothers or any Heirs of the Father are liy- 
ing, ſo that the eldeſt Son in this Caſe takes by 
Deſcent, and not by the Will. 
Solar 38 The Words Heirs, Iſue, and Boch, make an 
Eſtate Tail in Wills; as where the Teſtator de- 
vis d his Lands to his Wife for Life, Remainder 
in Tail to his Son; and if he dyd without Iſſue 
Remainder to W. R and his Wife and their Hein. 
Tis true, in this Caſe the Court was divided, whe 
ther the Heirs of V. R. had an Eſtate Tail, 0 
only for Life. | 
Atkin⸗ But where the Teſtstor deze d Lands to V. R 
verſus and the Heirs of ' bis Body and after his Deceaſe tt 
Atkins, B. R. the eldeſt Sen of the ſaid V. R. and tht 
Gro. Fiz Heirs of his Body, Remainder over. It was ol 


Ito bes Jefted, that V. R. had only an- Eſtate for Li 


/ ; 


1 


Tail by Deviſe. 


— : 


537, 


nd Wu gag d. he had an Eſtate Tail, becauſe by | 

— the firſt Clauſe of the Will, an expreſs Eſtate 
fail was devis d to him, and there are no ſpecial 

de Words following to alter that Eſtate. 
a In a ſpecial Verdict in Ejectment the Caſe was, Lux ford 
0 the Father being ſeis d in Fee and having a Wife vet: 
ine end two Sons, devis'd his Lands to his Wife for enz oy 
4 life, if ſhe do not marry; but if ſhe do marry, tba 
905 H. (who was his eldeſt Son) ſhall enter preſentl 

1 ifter her Deceaſe, and hold the Lands to him and 

y hy the Heirs Males of his Body, Remainder to R. his 

fe ther Son, and the Heirs Males of his Body, Re- 

_ minder over, and dy'd. The Widow did not 

wy ig The Plaintiff deriv'd a Title under 4 

eb Gandaughter, who was the Heir general of H. 

7 he eldeſt Son of the Teſtator; the Defendant 
oem d a Title as Heir Male of R. the ſecond 

dn. en, ſo that the Queſtion was, Whether an Eſtate 

. ail was created by this Will? For if it was, then 
ee Defendant, who was Heir Male of R. had 

* he better Title; adjudg d, this was an Eſtate 

WW | al; it appears that the Teſtator intended it ſo, 

s by” limiting ſeveral Remainders over, and rather 
an his Intention ſhall be defeated, the Words 

« ll all be thus transpos'd, If my Wife marry, then H. 

* al enter preſently, if ſhe doth not marry, then be 

inder l ove the Lands to him and the Heirs Males of bis 

Ille dy, Remainder over. hen 1 

Fin. is generally held, that the Word Iſſue mäk- 

W than Eſtate Tail, and that it amounts to the 

1, ae Thing as the Words Heirs of the Body; as, à Saul verſus 


Jeviſe to his Son and his Heirs, and if he die with- Cerrarc, 


? ; FO li 
He dy'd "qe E 8 


aſe t( thin Age, but left Iſſue. It was adjudg d, that Moor 422. 

1 bad an Eftate Tail; for that Word ſhews what 

as Ol Ms Was to have it. | n 
Life | ] ; 


Nn 2 3 


$:3 8 | Tatl by Devi|e e. 
Robinſon 80 a Deviſe to his Wife for Life, and after ; 
| _— wards to his Son, and if he die without Iſſue, having 
1 Roll! 10 Son, Remainder over. Adjudg d. That the 4 

Abe. 837. Son had an Eſtate Tail to the Heirs Males of he 
cited in ä 5 | 
4 25 1 80 a Deviſe to two for their Lives, Remain. Will ; 
verſus der to their two Sons equally to be divided, and 
Smart, to their Heirs, and each to be Heir to the other, n 
x Roll. and if they both (naming them) die witbout Iſu, Wl ;- 
Abr. 836. Remainder over. This is an Eſtate Tail by the [ 

Limitation of the Remainder over upon their 1 
T. Jones dying without Tſſue- But Anno 33 Car. 2. this Caſe 
"1% was deny'd to be Law; for though my Lord Rali 
mentions it in his Abridgment, tis not in his Re. 


ports either in that Year or Time; therefore ti N 
probable it might be infexted in his Abridgment Wi ;/ 
not by himſelf. but by ſoine other Reporter. T 
King A Deviſe to his three Daughters, equally to be +; 
— oi divided; and if any of them die before the other, Wl 7; 

' 2Cro. 448. then the other to be her Heirs, equally to be di 
I Roll. vided; if they all die without Iſſue, Remainder it 
Abr. 833. over. This was adjudg'd an Eſtate Tail; for by m. 
#35 the latter Clauſe of the Will, if they all die vi ge 
cout Iſſue, it appears that the Teſtator intended by in 
the Word Heirs, viz. it muſt be Heirs of ther 
Bodies; for they could not die without other the 
HFleirs, ſo long as any of them were living. oe 
Sparkle S0 where the Teſtator was ſeis'd of GavelkindM alis 
or” Lands, and having three Sons, devis'd Part to Ad 
Moor 864, one, Part to another, and the other Part to the tat. 
Hob. 75- third Son, and if any of them ſhould die with: 1 
Iſue, the other ſhould be his Heir. This way for 
7%. held to be an Eſtate Tail. 8 tan 
wilfor So a Deviſe of his Lands to his third Son Gera4 it ſ 
9 70 and bis Heirs, provided he pay unto Elizabig 1 
|. mai tool. within ſix Months after the Death of ti but 
425 Teſtator, and his Age of Twenty one Years ; a of t 
mer 


for Default thereof ta Elizabeth and her Hein 


7 


Tail by Deviſe. 
frer WW and if Gerard die without Iſſue, the 100 l. being 
aid, then the Remainder ot his Eſtate to be di- 
the WW vided amongſt his Sons and Daughters Gerard 
bs dy'd before Twenty one, leaving Iſſue Frances, 
; who dy d before his F ather could be Twenty one 
ain- WW if he had liv'd, and the 100 l. was not paid. 
and Adjudg'd, this was an Eftate Tail in Gerard, and 
not in Fee; and he dying without Iſſue, the Re- 
mainder is veſted in the reſt of the Sons and 
the Daughters of the Teſtator, and not in the Heir at 
Law of Gerard. 


ö * 
— © 
* 
| 5 39 


Cale The Teſtator had two Sons and a Daughter; Rickman 
Rol and he devis d his Lands to his Wife for ten . 
Re. Years, Remainder to his youngeſt Son and his Dyer 123. 


e tis Heirs, and if either of his Sons dy d without Iſſue 
of bis Body, then to his Daughter and her Heirs. 
The youngeſt Son dy'd without Iſſue in the Life- 
time of his Father: The eldeſt had an Eſtate 
Tail, = | 1 
So where the Deviſe was in the Words, viz. If Coſen's 
it pleaſe God to take my Son Richard before he e 

ſhall have Iſſue of bis Body, ſo that the Lands de- 


Bos: >" See Hig- 
ſcend to his Brother, &c. This is an Eſtate Tail gins * 
in Richard by Implication. Mills p. 


So where the Deviſe was to his Son Thomas and 2 


500 Years, provided if he or any of bis Iſſues Males Moor 772. 


Adjudg'd, this was an Eſtate Tail, and the Limi- Nr. 78. 
tation for 500 Years void; for though generally 
a Deviſe to a Man, and to the Heirs of his Body 
for 1000 Years is a Term, and not an Inheri- Rep. 175. 
tance, yet here the Teſtator's Intention was, that 
it ſhould be an Inheritance, becauſe by the Pro- 
ſo he took Care to advance the Iſue of Thomas z 
but if it ſhould be a Term, then by the Deſcent 
of the Inheritance on Thomas that Term would be 
nerg'd, and by Conſequence the Iſh: would be 

e Nn 3 uvnpro- 

| . 


Ouwen 29. 


the Heirs Males of his Body for the Term of Goddard. 


alien the Premiſes, then he devis d them over. 2? Gro. 61. 


Ti 


** 
34 


Tail ly DeuiſGe. 


unprovided, for Thomas might alien the Er 


from them. 


In many of the Caſes before-mention'd it ap- 


3 


pears that the Words dying without Tſe, or ding 


. 


' without Iſſue of bis Body, make an Eſtate Tail; but 


there is a great Difference where the Limitation 
| in whom ding without Thur dee and dy 
without Iſſue in the Life time of another, or before 


"Dyer 354. 


Chadock 
ver ſtis 
Cowley. 
20Cra 695. 


ſuch an Age. As for Inſtance; 


Deviſe to his Son and bis Heirs, proviſo if be di; 
without Iſſue, living bis Executors, that then the 
Land ſhould be told by them. The Executor 
dy d firſt. This was adjudg d no Eſtate Tail. 

So a Deviſe to one and his Heirs, and if be die 


without Iſſue, living B. or if he die before Twenty 


one, that then it ſhall remain to another: This 
makes a Fee-Simple conditional immediately, 
ard the Words if he dyd without Iſſue make an 


Eſtate Tail; but tis not to ariſe but upon a futwe 


|  Hanchett 


verſus 
Thelwell, 
3Mod.104 


Contingency when it ſhall happen. 
And there is a Caſe where the Words dying 


without Iſſue doth not make an Eſtate Tail by Im. 


plication; as where the Deviſe was to his Son, 
(having two Sons) not ſaying how long, and 1 
he die, then the Teſtator gave his Eſtate to his 


Daughters, Share and Share alike; and if all his 
Fons and Daughters die without Iſſue, then to Am 
Varren and her Heirs. The Sons dy'd without 


Iſſue. Adjudg'd, this was no Eſtate Tail in the 
Daughters by Implication, but that they were 
Tenants in Common of the Inheritance; for this 
differs from Gilbert and Vittys Caſe, where the 
Deviſe was to each of his Sons by a diſtinct and 
ſeparate Limitation, viz. one Houſe to one Son 
in Fee, another to the ſecond Son in like Man. 


ner, another to the third Son; proviſo, if all m 


Houſes to hy's Wife. Two of them dy'd without 


Children die without Tſſne, then he devis d tht 


Iſſue 


1 


Tail by Deviſe. $4: |} 
Iſue. Adjudg'd, That the Wife ſhould not ſtag 
to expect the Death of the third without Iſſue; 
for here was no. Eſtate Tail to the Sons by Im- 
lication, becauſe the Deviſe was to them. ſeve- 
rally by expreſs Limitation. But in this Caſe 
the Teſtator had two Sons, and nothing is ex- 
preſly devis d to the ſecgnd, ſo that the Words 
[if all bis Sons and Dangbters die without Iſue] are 
ne more than a Deviſe to his Yue, which ex- 
ends to them all, and gives only an Eſtate for 
_ 8 l 3 

But where there was an expreſs Eſtate devis d King ver- 
to Bernard for Life, and after his Deceaſe to the = — 
Iſue of bis Body by a ſecond Wife, (he having a Venta 
Wife then living.) It was inſiſted that Bernard 2 Lev. 38. 
took only an Eftate for Life, with a contingept 
Remainder to his Iſſue by a ſecond Wife; às a 
Deviſe to Huſband and Wife for Life, and after 
their Deceaſe to their Children, they having a Son 
and a Daughter at that Time. This was adjudgd 
an Eftate * Life in them, with a Remainder to 
their Children 2 Life. And this was Wilde's Caſe. 6 Rep. 16. 
Serjeant Moor, who reports the ſame Caſe, tells _ 
us, the Court of King's-Bench was divided; but 1 4d. 5 
my Lord Coke informs us, that it was argud be- Moor 397. 
fore all the Judges, and adjudg'd as above-men- Poſt. 3 46. 
tion d; but that it had been an Eſtate Tail if 
there had been no Children born when the Will 
was made, becauſe the Intention of the Teſtator 
was certain and manifeſt, that the Children ſhould 
take, not as immediate Deviſees, for they were 
not born, nor by Way of Remainder, for the De- 
viſe was to them immediately; ſo that the Word 
Children, where there are none at that Time, is a 
Word of Limitation, and amounts to the ſame 
Thing as if he had ſaid Iſſue of the Body, for eve-. 
ry Child or Iſſue muſt be intended Iſne of t * 
dg a Deviſe to Robert for Life, and after his 
| ff.. 


\ 


5 4 2 


6 


Tail, and if he dy'd without Iſſue, then to hi 
' own Children. B. dy'd without Iſſue, and A. the 
eldeſt Son bad a Son, and dy'd. Adjudg d, that 
the Son of A. ſhould not take as one of the Chi 
"dren of the Teſtator; but in the principal Caſe 


upon great Con 
his Opinion, and held it an Eſtate Tail; and 
thereupon a Writ of Error was brought in the 
Excbequer Chamber, and there it was held to be 
an Eſtate Tail. led 
Deviſe of an Houſe to his Wife for Life, and 
after her Deceaſe to Villiam; and if he marry an 


Sonday's 
| Caſe , | 
Rep. 127, 


£ * 


- 
— 


bert had only an Eſtate for Life; for the Addition 
of that Sentence excludes him from any Eſtate of 


7 
—_ 


limited to Bernard for Life, but it had been only 
to him and bis Iſſue, which he ſhould have by a 
fecond Wife, it had been an Eſtate Tail. On 
the other Side it was argued, that this was an 
Eſtate Tail; for the Word Iſſue is nomen Called. 
vum, and ex vi Termini takes in the whole Gene. 
ration, and therefore is ſtronger than if it had 
been Children, and more comprehenſive than Hei 
5 of the Body; as for Inftance, the Teſtator having 
ir 


have 10 Iſne Male lawfully begotten of his Bod 
then to Samuel in like Manner; and if any0 
his Sons, or their Heirs Males Iſſue of their Bodit 
go about to alien the Houſe, then the next He 
to enjoy it. William ſuffer d a Recovery to tht 
'Uſe of 1 5 and his Heirs, Adjudg'd that h 
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Tail by Deviſe 
ceaſe to the next Heir Male of his Body, and t, 
the Heirs Males of the Body of ſuch Heir Male. Bo. 


Inheritance. And this was Archer's Caſe. They 
all agreed, if there had been no' expreſs Eſtate 


ree Sons, A, B, C, devisd his Lands to B. in 


it was.adjudg'd only an Eſtate for Life in Berund 
And of that Coping was my Lord Hales, but 
ideration of the Caſe he chang( 


have Iſſue Male, then his Son to have it; and if he 


+ * 2 4 
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Tail by Deulſ . if 
night, for he had an Eftate Tail, © becauſe thefe 
Words [If he die without Iſſue Male] do create ſuch i 
an Eſtate, which in this Caſe is further explaind | 
by the ſubſequent Words, viz if any of his Sons, 
or their Heirs Males Iſſue of their Bodies, go 
about to alien, Ec. which they could not do if 
they had only an Eſtate for Life 
The Words Heirs Males of the Bodies make an Fren - | 
Eſtate in Special Tail: As for Inſtance; Deviſe chanaly; 2 
to his Wife for Life, Remainder to Clement Fren- 1 Aud. G. 
cham and the Heirs Males of his Bod , and if he Dyer 171, 
lie without Iſſue, but doth not ſay Males, then to Moor 23. 
his Couſin and his Heirs Males. Clement had Iſle 
z Daugbter, and dy d. Adjudg'd,. that this was _ 
not an Eſtate Tail general by the Word Tſſue, burt 
ſpecial, viz. to the Heirs Males of his Body; - -. - 
Wind that the Condition [ If he die without Iu] 
„ the doth not alter the Eſtate Tail; for the firſt. 
Words in the Will ſhew his Intent that it ſhould 
80 2 the Males, and therefore the Daughter had 
10 Title. | | 
uni The Teſtator devisd one third Part of his pyer 303; 
Land to his eldeſt Son in Fee, and the other two 
Parts to his four youngeſt Sons by Name, and to 
and te Heirs Males of their Bodies; and if they all 
they d without Iſue Males of their Bodies, then the 
to beg lad two Parts ſhould remain to the right Heirs 
If the Teftator. Three of the Sons dy'd with- 
out Iſſue. Adjudg'd, that the Survivor ſhall 
have an Eſtate Tail in all that two Parts which 
tis three Brothers would have enjoy d if they had 
been living, and had Iſſue, and not in his fourth 
ö . 
The Teſtator having Iſſue a Son and a Daugh- Jobofon 
ter, devis d his Lands to his Vife for Life; and _ 
that when Richard his Brother ſhall come to the 2 L 
Age of Twenty five Years, then he ſhould have 222, 227. 
t to him and the Heirs Males wf bis} Body. Nr 
FG ß po oo 20 


Sv 
2 


N 


„ A Bulſt. 219 lar Number. This was adj ad d an Funde Ta 


Langley, 


Tuail by Deviſe., 
chard before that Age levy'd a Fine in the 11 
time of the Vife, t h Partes inis il h; Ki a 
becauſe of the Seiſin of the Wife for Life. fe 
1 d, that this Fine barred the Eſta 
Whiting Deviſe to R. B. in perpetuum, and after his I) 
Dia ceaſe, Remainder to his Heir Male, in the fi i tute 


- x Roll. for Heir is nomen ColleFipum : Tis thus reported it 
Abr. 834, Bulffirode. But my Lord Rolls tells us, that H ak. 
2h Remainder was limited to the Heirs Male; Fe 

12 for ever, which js à plain Eſtate in b 


Friend he Teſtator devisd his Lands to Dorothy Hy 
x. ON Lins for Life, Remainder to her firſt Son, and ti be 
3 Mod. 91. Heirs of the Body of ſuch firſt Son, Remainde . 
| over. Then there was a Memorandum that hi 
Will was, that Dorothy Hopkins ſhall not als 

the Lands from the Hezrs Males of ber Body, bun! 

to remain for Default of ſuch Iſſue to R. B. Ad 

judg'd, that this Memorandum made no Alt 
ation of the expreſs Limitation to the Hin 
FS ihe | Body ſo as to make it a ſpecial Eſtate in Ia 


' Broughton. Deviſe of his Lands to R. B. and . N an ben 
r, their Heirs, that they, and the Survivor of thi 


- 


*Lucw, ſhould Rand ſeis d to the Uſes following, vz. TOW"! 
$23: permit and ſuffer his Son George Ramſden to tak 
the Rents during his Life, and after his Deca 
to the Uſe of the Heirs of the Body of George, Re 
mainder over, &c. provided, if George marry 
Wife worth 100 l. or more, that then the Truſter 

| ſhould have Power to make her a Jointure, | 
,..- was inſiſted, that the Eſtate in Law was in bel 
Tiruſtees as a Truſt for George, becauſe it waiſt 
limited in them, and to the Survivor; beſide 
they had Power to make a Jointure, which t! 
could not go if ꝓhe Eſtate was not in them IL 

/ 


ped ata A EI 9 
IHE 4 7 * * 


"Ion. 
that tis meerly a Truſt. But adjudg d an Eſtate 
Tail in George; for a Truff to permit a Man to 

cceeive the Profits, was an Uſe before the Statute © 
027 H. 8 cap. 10 for at Common Law there was 
"Wn Difference between a Truff and an Uſe, and. _ 
therefore it muſt be executed in George by the 8 ta. 
ute; and it cannot be otherwiſe, becauſe if the 
Tal e was not executed in him, then the Remain- 


ed er limited to the Heirs of bis Body could never 
take Effect by Way of Uſe executed, which of 
ceſty it muſt do, becauſe there is no Colour 

„o make it a Truſt as to them. 5 1 
1 Deviſe to his Wife for Life, Remainder to The. Wiſeman 


m4 in Tail, Remainder to the right Heirs of — | 


Thomas : Alſo I bequeath to Thomas my Lands in x And. 180 

f ring feld, and my Lands in Much. Baddow : Alſo Owen 4. 
t eire to Thomas my Iſland call d Opſey, to have Lon 57. 
and to hold all the laft deviſed Premiſes to Thomas | 
1Tail, Adjudg'd, that he had an Eſtate Tail in 

Springfield and Much-Baddow as well as in Owſey; 

or the Limitation referr'd to all the Lands, of 

in o hich there was no Eſtate limited before. 

n Tal juſtice Owen, who reports this Caſe, tells us, 
bat Or ſey was limited to the Seed of his Son 

an omas, Habendum all the deviſed Premiſes, and doth 

et ſay la deviſed Premiſes to his Son, and the 

z 1 ers Males of his Body, Mr. Leonard reports 

ta to be, Habendum, all the laft before devisd Pre- 

eccaſ@W''ſes unto Thomas, and the Heirs of his Body, 

; Nd that it was adjudg'd the Habendum extended 

0all, and not to Owſey alone. Wed 

Deviſe to Fobn, and to the Heirs of his Body: Atkinever- 
e ius was an Eſtate Tail. Serjeant Moor, whe => * 
in t borts the ſame "Caſe, tells us, the Teſtator ad- 299. 
t vie this Clauſe, viz. I will, after the Deceaſe of Moor 3593. 
en (but did not ſay without Heirs of his Body) 
the Land ſhall remain to George, yet John had 


a Eſtate Tail. | 
m, . 
| | : oy = \ Deviſe 


v, 


* F 
* 


546 Tail by Deviſe. 

S? Deviſe to 4. for Life, Remainder to 3, i 

TY Tail, Remainder to Rowland Wilde and his Wik 
Richard a 1 p 

ſon verſus and after their Death to their Children, Th, 

| _ Yardly, Court was divided whether this was an Eftat 

= 16. Tail, or for Life; if it had been to them, and 

r 397. to the Children of their Bodies, it had been ar 

Eſtate Tail. My Lord Coke, who reports this hy 

the Name of Vild's Caſe, tells us it was adjulg 

an Eſtate for Life, becauſe the Huſband and Wi 

had a Son and Daughter born, and living at | 

Time of the Deviſe; and that if there had bee; 

none then living, it would have been an Fftati 

Tail, becauſe it plainly appear d that the Teſta 

tor intended his Children ſhould take. And i 

ſach Caſe they could not have it as immediat 

Deviſees, becauſe they were not then in Being 

nd they could not take by way of Remainde 

cauſe 1t was an immediate Gift to them 

therefore the Words muſt be taken as Wordso 

Limitation, viz. as if it had been to the Childrmc 

Iſue of bis Body. | = R 

Chawp- Chapman had three Brothers; he devis'd ol” 

man Caſe, Houſe amongſt them, and another Houſe to H. 

er 333. Brother Thomas, paying to Chriſtopher 31. 6s. 8 

to find him to School, or elſe to remain to hi 

Iban in to Fuſe, provided that the Houſes be not ſold, bu 

% Ne go unto the next of the Name and Blood that are Mal 

Thomas dy'd without Iſſue, the next Brother hi 

Iſſue a Son, and dy'd. Adjudg'd, this was 1 

Eſtate Tail in that Son as to the Houſe devisdt 

Thomas, and likewiſe an Eſtate Tail to each 

the Brothers of the other Houſe; for the Provil 

that they ſhall not ſell ſhews that he intended! 
"Eine Tail. WE 


Tenants in Common 4 Deviſe. I 
| Heck: Words equally, by equal Portions, equally Se Life, | 


to be divided, Share and Share alike, and ſuch Eftare fo 
| © 446. 


Ike Words, make a Tenancy in Common by 


15 1 Jeviſe, of which I ſhall give theſe Inſtances fol- 
| owing: | 
- and firſt, the Word equally makes a Tenancy Lewen 


n Common; as a Deviſe to two equally, and to , 
their Heirs, they are Tenants in Common, for Con. Elle. 
therwiſe the Word equally would be vain. . And 100 9s 
ere tis plain the Teſtator intended that both 
hey and their Heirs ſhould have an equal Ad- 
yancement, which their Heirs could not have if 

his honld be a Jointenancy, for then the Survivor 

rould have the whole. Popham agreed, that if 

he Word equally had been plac'd laſt, it would 

ave been ſo. 0 „ 

So the Words by equal Portions make Tenants in powier 
Common, as a Deviſe of his Lands to his three verſus 
Daughters in Tail; then follows this Clauſe, viz. Onsler, 
I will that every of them ſhall be the others Heir 9. 
hy equal Portions. Theſe Words make them Te- 

pants in Common. „ "rn 
Deviſe to his Wife for Life, Remainder to his Webſter's . 


id, bu 

7 bree younger Children in Tail, egnally to he di- Coſe, 
er hal ded 2mongft them all by equal Portions; and if one ns © 
_ them die, then the other two which ſurvive _ Y 
tall be his next Heirs. . Adjudg d, that the three 


brothers are Tenants in Common; for the Words 
qually to be divided muſt not be intended a Devi — ©: 
on of the Poſſeſſion, but a Diviſion of their 

tle or Intereſt. - 2 
So a Deviſe to two, equally to be divided, or Rateliff: 
tart and Part alike, make a Tenancy in Com- Ce, 3 
wn: And this is the fifth Reſolution in Ratcliff's 3-38: 


— 58 


* 


- 3 - ; 


48" Tenants in Common 
Thorogood So a Deviſe to fix Perſons, Habendum to them, 
verfus and to their Heirs, and that all of them ſhould 
Cra Car. have an equal and like Part, Part and Part alike, 
75. Lict. and every of them as much as the other. Ad. 
| Rep, 45- judg d, that by the Words Furt and Part alike they 
Hetley 29. are Tenants in Common. - 
| Newman  Deviſe of Lands to his two Sons, to be equal 
verſus and indifferently divided between them. Adjudg d, 
£ ge they are Tenants in Common for Life, for want 
Bult. x3 f the Word Heirs; and that the eldeſt Son had 
a Fee-· Simple in Poſſeſſion of one Moiety, and 
ob the Reverſion in Fee of the other Moiety. 
Draper's The Teſtator devis'd All his Eſtate to his Exe- 
- Cafe, 1Ch. cutor, and to the Survivor of them, to the Intent 
Rep. 34+ that by the Sale thereof, and out of the Rents 
and Profits of his Office, the Leaſe whereof, and 
the Benefit and Proceed thereof, ſhould be for 
Ins Executors to pay his Debts; and when all is 
paid, that then the Leaſe of his Office ſhall re 
main to his Executors Share and Share alike. It was 
decreed, that though by the firſt Part of the Will 
| the Executors are Fointenants of the whole Eſtate, 
yet by the laſt Clauſe they are Tenants in Com- 
mon of the Leaſe. n 
Bliſſer So a Deviſe of his Lands to his three Sons and 
verſis their Heirs, and the longeſt Liver of them, to be 
. Canwell, equally divided between them after the Death of his 
| 7s. Wife. Adjudg'd, that by the laſt Clauſe they 
© See Brian Are Tenants in Common, for the laſt Words in 
rern a Will controul the firſt ; but take the whole Sen. 
Cawfen, tence together, then they are Jointenants during 
357. the Lif: of the Wife, and Tenants in Common 
after her Deceaſe. | 
Mod. 209 The Teſtator devis'd to his Daughter, and to 
three of his Grandchildren, the Rents and Profits 
of his Mannor of Spaine for thirty Years, to hold 
by __ viz. his Daughter one Moiety, = 


1 


* 


9 * A 
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r 
is three Grandchildren the other Moiety; and 


oula either of them die before the thirty Years 
171, ird, then the Term ſhonld be for the Benefit 
ax Wt tbe Survivor. | Adjudg d, that there ſhould 
hey e no Survivorſhip here, becauſe the Words 


mall to be divided go to the Moieties, and mate 


wh hem Tenants in Common. See A verſus; te 538. 
hs There is a Difference where's Man deviſes all pannel 


u Efate to his Executors, as in Draper's' Caſe verſes 

eſore- mention d. And where the Deviſe is of a A 
Frm for Tears to bis Executors, until bis Debts and 347. 
Eractes ſhuuld' be paid, and all ſuch Charger as they Moor 350- 


= bald be put unto by any Suit concerning the Will, Goldt. uy 
ents Idjudg d, they ſhall not take this Term as De- 
and {ices by Moieties, for that would make them 


lenants in Common, but they ſhall' take it as 
ecutors. Serjeant Moor, who reports this Caſe, 
[ls us, the Teſtator was ſeisd of Lands in Fee; 
s well as poſſeſs'd' of a Term for Tears, and 


wil de devis d all his Lands as aforeſaid; and 
tate. ough the Executors did not take the Term 
om. Deviſees, yet they had the Lands in Fee aw 


ich, and ſo were Tenants in Common of thoſe 


and Lande. i Re” 

* Deviſe to his Wife for Life, Remainder to porret 
bis bree (naming them) and their Heirs reſpectively. verſus - - 
they lis is a Tenancy in Common, for otherwiſe the Frawpreny- 


Tord reſpectivehy would be inſignificant; for if it i 434 
ould be a Fointenancy, the Law ſays as much 2 
nthout the Word reſpectively, ſo that it muſt have | 
me. Meaning; and the proper Signification is 

0 make a ſeveral Diſtinction of the Eftate ; for ĩt 

tlates to the Efate, and not to the Perſons of the 


ofits eriſees, or to the Survivor of them. | 
hold MI. But where a Surrender of a Copyhold was made wia 
and" his three Sons, and to their reſpedtive Heirs, 


nancy, 


I t .* @ a . | 5 . 
Jually p be divided This Was held N a inte- 
% 


Share of one dying doth not go to the Survive 


See Erecu- A Leaſe for a Term of Years is a Chattel red 


tory De- 
ante 288. 
See Inten- 
tion, 
ante 151. 


So a Deviſe to his three Sons Share and Sha 


| amongſt them, make a Tenancy in Common. 
The Nature of this Tenure is, that though fe eue 
veral Perſons occupy in Common, and they bol 


% 0 * , 
- A, > 9 Bs 2 (TY 
: 
* 


Term for Years 
Nancy, becauſe à Surrender is à Conveyance xt 
Common Law : It had been otherwiſe in a Will; 
for in ſuch Caſe thoſe Words would have made 
Tenancy in Common. A | 


alike, without the Words equally to be divided, x 


pro indiviſo, and neither of them knoweth his 
veral Part, (as in the Caſe of Jointenant) yet the 


but to the Heirs, &c. of the Perſon ſo dying, i 
he doth not otherwiſe diſpoſe it by Grant or Will an. 
which he may do as well as any other Land of 
which he is ſole ſeiſed. | 

And ſuch Tenants in Common by Deviſe ma 
Join, or ſever in an Action of Debt for Rent 1 
ſerv'd upon a Leaſe made by their Teſtator; but 
they cannot join in an Avowry, for that is a 
Action in the Reality. fl 


Term for Years by Deviſe. 
See Chattels, ante 150, 156. 


and becauſe many Mens Eſtates conlulfren 

only in ſuch Chattels, and many Wills have beer 

_ concerning ſuch Eſtates, I ſhall thereſo 
1ew, | 3 3 


(I.) By what Words a Term + for Tears will paſs. 
(2.) Where a Term is veſted, and where not. | 
(3.) Mbere tis extinguiſh'd by the Deſcent of the 

ritance. | {cet 


(4) WW bere the whole Term paſſeth by a Will, 2 
100% 01. 3 G) 


4 


* 


5. Where the Remainder of a Term is well limited, 
where not. | N 

5. What Intereſt one Executor bath in a Term where 
there are more than one. | 


1.) And firſt by what Words it paſſeth, viz the . 
. being poſſeſs d of a Term of Tears, gave — 
ſeveral ſpecifick Legacies to ſeveral Perſons, and lis, cro. 
hen devisd Al his other Goods and Chattels to — 589. 
is Wife: And the Queſtion was. Whether ſhe 5117 
ſhould have this Leaſe, it being a Chattel-real. And N 
djudg d, That ſhe thould ; for it paſſes by the 
Words All my Goods, if there are no other Circum- 
ances to guide the Intention of the Teſtator. 2 
(2.) And where there is a Deviſe of a Term, Dyer 367: 


he Property is veſted in him by his Entry; and 
{ after ſuch Entry he enjoy it, tho' he die before 
robate, yet upon his Death it ſhall go to his 
Adminiſtrator, - | 
But ſometimes the Property of a Term is Dunmole 


ot veſted in the Deviſee; as where there was verſus 

randfather, Father and Son, and the Grandfa- OO 2 

ter having a Term for Years devis d it to the Son . 2 

r twenty one Years, who was then an Infant, 

nd that the Father ſhould have it during the Mi- 

mty, &c. and made the Infant Executor, and 

7d. The Father enter'd, and made a Leaſe for 

ven Years, until the Infant came of Age; and 

ade him Executor, and dy'd. Adjudg'd, That 

ie Infant ſhall avoid this Leaſe made by his Fa- 

ter, becauſe the Deviſe was executory to him and 

d not veſt till the Son was of Age, and then 

e being Executor ſhall avoid all mean Acts of 

Father. | | zo | 
. Sometimes a Term is extinguiſh'd by the 

ſcent of the Inheritance upon the ſame Per- 

n. And here I cannot but take Notice of a very 
e Diſtinction made by the Chief Bagon Man- 
Een » Bs | wood, 


d 


\- 


\ 
4 


— 


52 Term for Tears © 
Kee verſus wood, Anno 31 Eliz. (viz,) Where Lands are d 
E. 3 wvisd for a Term of Years to one, and if he d 
Cro £1iz. Within that Term, then to another; in ſuch Cat 
128. Moor the firſt Deviſee can do no Act to prejudice him to 
268. whom the Reſidue is devisd : But where! 
un Mat- Term for Tears is devisd, and not Lands, as bef 
thew with ſuch a Remainder to another; if the firſt l- 
. viſee die within the Term, there it may be extin 
Caſe 'tis guiſh'd by the Deſcent of the Inheritance up 
beld, That the Deviſee, or by his own Act or Forfeiture: And 
 EChereis no his Reaſon was, That where a Term of Tears is d 
_—_ visd, tis a compleat Eſtate of itfelt, over whid 
deviſe his the Deviſee hath an abſolute Power during th 
zrm, Re- Term; but where Lands are devis d for Tears, ü 
* inder 1 2 ng 8 the eye ha 
Aber, three Sons, Francis, Faſper, and George, and devi 
- ary his Lands to Faſper for twenty one Tears, to pay! 
Land Pebts, and made him Executor; and that if 
x he dyd within that Term, then George ſhould hu 
by — what ſhall accrue of the twenty one Years, an 
ebe Ie, that he ſhould be Executor; then he devisd t 
ett Occupa- Lands to each of his three Sons in Tail, and dy 
din, or che Francis, the eldeſt, dy'd without Iſſue ; Jaſper e 
1 . ter d, and dy'd within the Term, leaving Iflue 
ante 293. Son, who was the Defendant, againſt whom G 
his Uncle, brought an Ejectment. And it was a 
judg'd, That by the Deſcent of the Inheritan 
on Faſper, the Term was extinguiſh'd in him, y 
it was reviv'd in George, and was a new Devile 
him, and it did not depend upon the Devile 


Jaber 3 
pyer 74. b. (4.) The Teſtator devis d his whole Term, provi 
: that if the Deviſee die, living R. B. then the le 
and Intereſt ſhall remain to him. The Der 
ſold this Term, and dy'd in the Life-time of f 
Adjudg'd, That he had no Remedy to recove! 

for the 6 was good. 

Pg 


* * 1 


* 


But where the Deviſe is of a Term to his Wife pyer 358: 
or ſo many Tears as ſhe ſhould live, and atter her | 
Deceaſe, the Reſidue to his Son, and the Wite was 

made Executrix, and the Teſtator dy'd, leaving 
uffcient Aſſets to ſatisfy his Debts, beſides the 

Term. Then the Widow prov'd the Will, and 

enter d, claiming her Eſtate for Life, and after- 

ards marry d, and ſhe and her Huſband ſold the 

erm. This Sale was adjudg'd not good; for the 

hole Term was not devisd to her, though it 

vas poſſible he might have ſurviv'd it; but the 

us Foſſeſionis was divided from the jus Proprietatis, 

and {he having no Property in it, the Sale was 


od. | | 9 5 

The Teſtator had a Term of forty Years in Dyer $09. 
n Houſe, and by Will devisd his Houſe to ano- 

her, without mentioning for what Eſtate. This 

arries the whole Term; for the Deviſee can nei- 

ther have an Eſtate at Will, or for Life, or for one 


* Fogg Years, therefore the whole Term muſt 

7 naſe. ; | M7 

0 Deviſe of a Term to his Son when he comes of Dyer 328. 
el ee, and in the mean time (he being then about 8 
ſe shteen) that his Mother ſhould have the Oc- 


pation and Profits of the Land, whom he made 
*xecutrix, and dy d. The Widow prov'd the Will, 
ind enter d, and ſold the Term, and afterwards 
he Son came of Age. The Court was divided, 


175 hether the Sale was good or not; but in the 
ne Wile before. mention d it was held, that ſhe had 


nly 1us Poſſeſionis, and no Property. | 55 
(5.) In many Caſes Terms for Years have been 239 156] 


ny . . nave S 
1 evisd with Remainders over, either in Tail, or 
evi berwiſe ; therefore it may be neceſſary to ſee 
bat the Law is in ſuch Caſes. 


Tis clear, that a Term cannot be entail'd to pyer 4. 
the Heirs of the Body; as a Deviſe to his Daugh- 


er B. and to the Heirs of the Body begotten, and 
Oo 2 © Uk | if 


e if ſhe die without Iſſue during the Term, Remain: tha 
der to his Daughter R. in Tail. The elde 


Daughter marry d, and dy d without Iſſue, and 
within the Term, and her Huſband ſold it, 
| _ held good; for a Term cannot be thus eq. 
tail'd. | F 
Higgins So a Deviſe of a Term to the Wife for Life 
 vaſu and afterwards to his Son Humphrey, and the 
| 1 Heirs Males of his Body; he fold the Term, and 
ws a dy'd, leaving Iſſue Fobu, who claim'd it. But 
adjudg'd' againſt him, becaufe he cannot have a 
Right to a Term for Years, as Heir Mak, for it 
cannot be entail'd after that Manner; and if tis 
ſo entail'd, his Executor, and not his Heirs, ſhall 
have it. bs 
Stanley But Anno 27 Eliz. there was a Deviſe of a Ten"! 
— for Years to his elde Son, and the Heirs of li 
Moor 220. Body; and for Default of ſuch Iſſue, that it 
2 uld remain to his Daughters, there being twe 
then living, and one born afterwards. The el 
deſt Son ſold the Term, and dy'd without Ie! 
ſue. And this Sale was held void againſt the 
J =. . 
Dyer 7. A Deviſe of a Term to one for Life, and if ha" 
dy d before the Expiration of the Term, that f= 
Mould remain to another. This Remainder i 
good, becauſe the Teſtator had not diſposd tha” 
whole Term, but only ſo much as ſhould inc 
| during the Life of the Deviſee. 

Welkden But where the Devife was that the Wife (hou ? 
2 have the Land for ſo many Tears of the Term a 
— Ml ſhould live, and after her Deceaſe, the Reſidue t0F* t 
Com. 517. bis Son. Here the Remainder was held good, b 
cauſe all the Intereſt of the Term was not giv 
* Paramor to the Wife, but only conditionally, (viz.) for 

ves many Tears as fhe ſhould live. 
Y-rdly, AX And ſo it was held a Year afterwards, wht 


Wo = 3. the Devil W f a Term to his Son, neverthen 


* 


1 


p 


Deaeuſe thereof, 35535 
that his Wife ſhould-have the Profits of the Land. 


. 
10 tiring ber Life. This was held good by tranſpo- 
an} ing the Sentences, (viz )to the Wife for Life, Re- 
| + Pander to the Son. 7 ED. 
Fut Auno 10 Eliz. ſuch a Remainder of a Term Dyerz77.þ 


limited to another after a Deviſe to one for Life 
as held void, hecauſe in that Caſe the Deviſee 
for Life was alſo made Executor; but they all 
reed ſuch a Remainder was good, if the Deviſee 
had not been made Executor. „ 


1 Deviſe of a Term to his Daughter for Life, | and Wond cock . 
er ip! ſhe dy'd before Samuel, then to him upon gs . 
fich reaſonable Compoſition as ſhall be thought c,, Eliz. 


ft by his Overſeers. The Daughter dy'd during 745. 
he Term; then Samnel enter d without any Con- 
volition made. And it was adjudg'd, that the 


105 
15 Danghter had the whole Term by this Deviſe, 
t id that the Remainder to Samuel was void, be- 


auſe the Daughter might have out- liv'd the Term, 

nd therefore Samuel had only a Poſſibility that 

he might die before, and ſuch a Poſſibility can- 

ot be limited in Remainder. | 

But anew Diſtinction was invented in Matthew Matthew 
lmning's Caſe, which was thus, (viz.) the Te. Man. 
ſtator was poſſeſs d of a Term for Years in Lands, mp 
nd he devis'd the Uſe and Occupation to his Wife be cd 
Life, and afterwards to Matthew Manning, du- ante 293. 
ing the Reſidue of the Term. It was held that - Smce th's 
atthew did not take by Way of Remainder, but _ Sg 
Y Way of Executory Deviſe; for that was the In. , — 
ention of the Teſtator, who might deviſs it af- wited fr 


er that Manner, which he could not do by Grant © Pevi/e to 


ne Ii 

1 Wl" Feoffment. 5 . 2 for 
9 A : | ; 

gie (5) t As to Co-Executors, viz. where a Term — 4 


$ devisd to two Executors, and one of them Way of. - 
rants the whole to a Stranger, ſuch Grant is Execute 


dd, becauſe ſeveral Executors are but one Per- 1 | 


OSy 8 ſon + Dyer 23. 
= W + 4. 


oy 


$56 Mime of making a Mill. 
. ſon in Law, and each of them hath an entire Au- h 
: thority and Intereſt in the whole. ; 5 
Pannel So where the Deviſe was to two Executors un. 
2 til the Teſtator's Debts. ſhould be paid, Cc. they 
Cro Elis enter d generally, and one of them ſold the Term 
347. to the Plaintift, and the other to the Defen- 
Moor 230 dant. Adjudg'd, That they did not take this 
Golcl.155 Term as Legatees, but as Executors, and ſo the 
Sale by one was good: But if they had took it a 
Legatees, then they had been Tenants in Common 
and fo they could have fold no more than each 


| ; Moxety. | N ANG : th 
Gilbons The Teſtator poſſeſs d of a Term for Year ;, 
2 devis'd it to his Son John, and if he dy'd un d 
| glev. 22. Marry'd, and without Iſſue, then to his Daughter] m 
and their Executors ; and if John is marry'd, andi h 
have no Tue, then after the Death of his Wite t it 
his Siſters. Fobn dy'd without Iſſue ; adjudg d t 
That this Remainder of the Term to the Daugh ar 
ters was void, being limited to them upon th 
Death of their Brother, without Iſſue ; tis true, ſuch g 
a Remainder hath prevail'd in Caſe of an Inhen 7 

ente 282. tance; for ſo is Fell and Brown's Caſe, but neve 
yet of a Term for Years. 5 
Time of making a Will. - 
IN the Civil-Law there are many Niceties : . 
to the Time of making a Will, eſpecially 14 hi 
lating to Legacies, for if the Deviſe is in gen in 
Fords, it mult relate to the Time when the Wil i v 
made, and not to the Death of the Teftator. As ill a 
-Godolph, Inſtance, if the Teſtator deviſe 101. to his T zi 
272. Church. and afterwards removes into another Pari w 
and dies there; this Legacy is due to the Par L 


where he liv'd when the Vill was made, and not 
the Pariſh where he dye. 1 


4 


Pp 


Time of making a Will. 
Yet if the Deviſe had been in general Words to 
his Kindred, that includes as well ſuch who were 
born after the making the Will, even to the 
Time of the Death of the Teſtator as thoſe who 
were born before; or if he give all bis Money in 
the Bank, and at that Time he had 10001. there, 
and he lives afterwards till he had 2000 J. there, 
in this Caſe there paſſes only the 10001. becauſe 
the Legacy 18 to be computed according to what 
he had at the Time of the making the Will, and not to 
what he had at his Deceaſe. NE 
And in theſe and the like Caſes, the Words of 
the Deviſe muſt be in the Preſent Tenſe, viz. I give; 
for if 'tis in general Words, and in the Future Tenſe, 
then the Time of the Death of the Teſtator is chiefly 
to be conſider d. As if the Teſtator deviſe, that 


his Executor ſhall diſpoſe the Profits of his Eſtate, 


it muſt be underſtood of ſuch Profits which he had 
at his Death, becauſe the Word Profits is general 
and univerſal. 2 1 ws | 

So where the Words are indefinite, as a Deviſe 
of all his Corn, it muſt refer to all he hath at the 
Time of his Death. ; Bw: 


Tenant in Tail exchang d his Lands with V. N. Barber 


verſus 


who enter d, and being feis'd in Fee of other Lands, 
devis'd ſeveral Parcels thereof, and amongſt the 
reſt, a particular Parcel to his Heir; Proviſo, that 
he do not re-enter, nor claim any other of bis Lands; 
and if he do, then the Eſtate of the Lands devis d to 
him ſhall ceaſe. Tenant in Tail dy'd, and his Iſſue 
in Tail enter'd on the Lands given in Exchange, and 
waved the Lands which were taken in Exchange; 


and then the Heir of V. R. re enter d on the Lands 


given in Exchange. Adjudg d, That this, Entry 
was no Breach of the Condition, becauſe the 


| A f 


\ 
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Lands given in Exchange were not the Lands of | 
al) 4M od i lA. dong 1h the - 


Topstield, WM 
Godb. 99. | 


Tort" de ſon Executor. 
the Teſtator, at the Time of the —_ and the 
fore out of the Proviſo. 


Tort de 5 Prcitor 


See Aſets, ante 96. 


AN Erecutor de ſon Tort is he, who takes upen 
himſelf the Office of an Executor, without Ui 
any lawful Authority, and by this Means hel 
makes himſelf chargeable to the rightful Exec. 
tor, and to all Suits of the Creditors of the Te- 
ſtator; and likewiſe to Legatees, ſo far as the 
Goods of which he wronfully poſſeſs'd himſelf 
amounts unto. 
Ihere are ſeveral Acts which vp ood a Man Exe- 
cutor de ſon Tort. 


fl. By proving the Wi Il with the Teftator" $ Money, 
y the converting the Goods to his own Uſe. 
By delivering Money or Goods to the Creditors. 
By receiving Debts due to the Deceas d, or reli 
ſing them. 
By delivering Legacies i in Kind. 
By ſuing as Executor for a Debt due to the Deceu 4 
By pleading as Executor. 
By ſelling any Part of the Deceaſed s Goods as Ext 
entor. 
| By diſcharging on with the wy of t the DN 
ceaſed. 


And generally by all Ads of gene trans 
ferring, or Poſſeſſion of any of the Eſtate ot 
Goods of the Deceas 6 bat r not 25 Acts of Piety 


| of n. 100 
55 ory: lc 
= |. 4 providing Meeri for the Chilares of k Tor 
4 Deceasy ; Fy 
h 
5 
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Tort de fon Executor. 5589 
ther zy feeding or preſerving bis Cattle. 
By repairing his Houſes in Decay. „Vb 
By taking an Account of his Eſtate, or by making 

an Inventory of 2 iy 


| 


And by the Statute 43 Eliz. tis enacted, That 43 Eliz. 
f any Perſon ſhall obtain any Goods or Debts of the cap. 8. 
upon te fate, or by Fraud releaſe or diſcharge Debts due to 
thoutMWin, as by procuring Adminiſtration to be granted to 
is he Stranger who is poor, and not to be found, with an 
rec. Intent to obtain the Inteſtatès Eſtate, and not upon 
e Je valuable Conſideration, or in Satisfaction of juſt 
 thefMDebts an ſwerable to the Value of the Goods or Debts ſo | 
mſelf obtain d, he ſhall be charg'd as Executor de ſon Tort, 

to the Value of thoſe Debts or Goods. 5 | 
Exe. It a Stranger takes the Goods of the dead Man Floyer 
into his Poſſeſſion, without doing any other A& Ka. 
ws an Executor, viz. paying or receiving Debts 8 
or Legacies, or diſpoſing the Goods. It was made 1 Roll. 
© _ in Dyer, Whether this made him Executor Abr. 918. | 
+ ſon Tort ? And my Lord Rolls in abridging the | 
Caſe, tells us, that it did not. om EOS Coen 
But this muſt be underſtood where there is a Read: 
Tghtful Executor made, or where Adminiſtration _ IK 
z duly granted to another; for in ſuch Caſe the co. r 
reditors of the dead Man have a proper Perſon Ent. 144. 
z2ainft whom to bring the Action: But where no 
recutor or Adminiſtrator is made, then the Cre- 
ditors have no other Perſon againſt whom they 
an have any Remedy, but againſt him who 
hath the Goods in his Poſſeſſion, and claims 
them as his- own, 'or who uſeth or ſelleth them. 
if he claims them as Executor, or pays Debts e 
or Legacies, or receives any Debts, this is 7 i 
an expreſs Adminiſtration as Executor, and in 


ach Caſe he ſhall be charg'd as Executor de ſor 


Tat, 
OY 80 
hy, = 0 

* 4 
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So if a Stranger take the Goods before the right 
ful Executor hath prov'd the Will, which is after 
wards prov d, he ſhall be charg d as Executor de 
Tort, becauſe there may not be Goods enough 
Keeble come to the Poſſeſſion of the rightful Executge 
_— to ſatisfy the Teſtator's Debts, and he can be 
1 Roll. Chargeable with no more than what actual! 
Abr. 919. comes to his Hands, and the Creditors have n 
Remedy but in Chancery, to compel him to ſue the 
Executor de ſon Tort ; therefore he muſt be chary' 
as ſuch. eil SY Wie 
Oro. Elizz The Wife had Adminiſtration granted to her 
47% and dy'd, and an Action of Debt was brought 
againſt her Huſband, who pleaded ne unques Ex 
cutor. The Jury found he detain'd bonam Parte 
Bonorum, and ſold them; now though bona Pm: 
very uncertain, yet he ought not to detain an) 
Part, for if he doth he is Executor de ſon Tort, and 
chargeable as ſuch. 9 
Wilcox So where the Vie being Executrix made 
5, fraudulent Gift of the Goods, but ſtill kept then 
Cre Eli, in her own Poſſeſſion ; afterwards ſhe mary! 
405- and dy'd, and an Action being brought again 
Moor 356. the Huſband, he pleaded Plene Adminiſtravit; i 
was adjudg'd againſt him ; for the Gift being fra 
dulent, the Property of the Goods remain d ſti 
in his Wife; and he having paid Legacies {inc 
her Death, is become Executor de ſon Tort, all 
ſo liable to the Action. | 
Whitmore But in ſome Caſes, though there is an Exectt 
verſus de ſon Tort, yet he ſhall not be charg d as fucl 
— 4 but the Tort may be purg d by a ſubſequent A 
88. miniſtration. As for Inſtance, the Mother po 
ſeſs'd herſelf of the Goods of the Inteſtate i 
Executor de ſon Tort. The Son afterwards took 0 
Adminiſtration, and paid the Debts as far as t 
perſonal Eftate amounted, being to the Value! 
what the Maker receiv'd, as well as to the Vi 


Pg 
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ue of all the other Goods of which the Inteſtate 
dy d poſſeſſed. Then one of the Creditors brought 
an Action againſt her as Executor de ſon Tort. She 
pleaded Plenę Adminiſtravit, and all this Matter 


ble to this Action at the Suit of a Creditor, be- 
cauſe it was brought after the Adminiſtration was 
granted to her Son, for then ſhe is chargeable to 


Creditor, then ſhe would be doubly charg'd, which 
ſhe ought not to be, eſpecially ſince the Admini- 
ſtrator had paid as far as the Goods amounted 
and therefore *tis not reaſonable that ſhe ſhould 
be accountable for any more. - 
takes Poſſeſſion of the Goods and ſells them, and 
afterwards takes out Adminiſtration, yet the Sale is 
good by Relation; but if the Inteſtate was 
entitled to a Leaſe for Years in Reverſion, 
and ſuch an Executor de ſon Tort had ſold the 
Term, and afterwards had taken out Admini- 
ſtration, and then had ſold it again to another, 
the ſecond Vendee ſhall enjoy it, becauſe there 
can be no Executor de fon Tort of a Reverſion, 
beſides no Entry can be made on a Term in Re- 
verſion, 3 
And yet where Debt was brought againſt the 
Executor of R. B. who pleaded that R. B. dy'd 
Inteſtate, and that certain of bis Goods came to this 
Defendant's Hands, and that afterwards Admini- 
ſtration was committed to another, to whom he 
deliver d the ſaid Goods. It was adjudg'd, That 
if the Adminiſtration had been committed to 


was found; And it was adjudg'd ſhe was not lia- 


him, and if ſhe ſhould be likewiſe liable to the 


So where an Executor de ſon Tort enters, and Kenrick 


verſus 
Burges, 
Moor 126. 


Bradbury 
verſus _ 
Reynel, 
Cro. Elis. 
365. 


al tbe Defendant himſelf it would not have purged 

« thi the Tort, much leſs where tis granted to a 
lue! stranger; for having once made himſelf liable 
i to the Action as Execitor de ſon Tort, he ſhall 


2% never | 


; 4 


162 Tort de ſon Executor. 
| Po, 2 diſcharge himſelf by Matter ex pf 
ao. 1 | 
Lawry Debt againſt two Executors, one of them cop 
verſus feſs d the Action, and the other pleaded, that th 
| . Teſtator dy d on ſuch a Day, and that he intend. 
183. ing to adminiſter, bury'd the Corpſe, and cans 
| the Goods to be kept ſafely, and that afterwarg, 
Adminiftration was granted to him'by the Arch 
deacon ; and then W.R. brought an Action 4. 
gainſt him as Adminiſtrator, 'and recover d þ 
much, and averr'd it was for a true Debt, and that 
hae had not Aſſets, beſides the Goods and Chattel 
which did amount to ſatisfy that Debt. *To this 
Plea in Bar the Plaintiff demur d; and adjudg' 
That the Defendant, by medling with the Goods, 
had made 'himfelf Executor de for Tort ; and by 
his pleading thatAdminiſtration was committed tg 
him by the Archdeacon, tis wrong, becauſe that 
being a ſubordinate Juriſdiction, he ought to have 
Tet forth that of right it belong d to him to grant 
Adminiſtration, and there being no rightful Ad: 
miniſtrator, the Recovery againſt him as ſuch is 
void, and if fo, all the Goods remain Aﬀets in 


* 


his Hands. . | 
| Ketle So where Debt was brought againſt an Execv-Wſhe 
ves tor, who pleaded that the ſuppos d Teſtator dyd Ma [ 
— Erin Inteſtate, and that before the Action - brought, 


1 Rol. Adminiſtration was granted to E. K. Cc. The 
Abr. 979. Plaintiff reply d, That . K. dy'd Inteſtate, and 
that after his Death, and before Adminiſtration 
was granted to E. K. divers Goods of the ſaid In- 
teſtate came to the Defendant's Hands, which he 
adminiſter'd. fer aliter ad uſum ſuum propr ium co. 


vertit, and the Plaintiff had a Verdict. For ſinæ not 
the Defendant was Executor de ſon Tort before the if | 
Adminiſtration granted, the Plaintiff had go vil 
Cauſe of Action veſted in him, which ſhall not bre 


be taken away by an Adminiſtration afterwatds 
LE... — „„ granted, 


| Tort de fon Executos' 
ranted, though it was granted before the Action 
ought ; and the rather, becauſe the Goods ta- 
ken by Wrong, ſhall not be Aſſets in the Hands 
ff the Adminiſtrator, till they are converted by 


him. 1 | 8 

But where an Executor de ſon Tort dy d Inte- Baker 
tate, having poſleſs'd himſelf of a Term for 22 5 
Years, and his Mother took out Adminiſtration, , Sid. 
and marry'd again, and the Huſband paid the Raim. 58. 
Debts of the firſt Inteſtate to the Value of the 1Lev. 15. 
Term. It was adjudg'd, That by this Admint- - 
ſtration the Tort was purg d, and if Actions - = 
ſhould be brought againſt the Huſband, he max _ ] 
lead Plene Adminiſtravit ; for though the Execu- = 
tir de ſon Tort could not pay himſelf yet he may 
ay other Perſons who are Creditors to the 
Inteftate. | | 

So where Debt upon a Contract of the Inte- william- 
fate, was brought againſt an Executor de ſon Tort, ſon verſus 
and pending the Action he took out Letters of Rl. 
Adminiſtration, and then pleaded, that the In- Abr. 922. 
teſtate ow d him 5ol. upon Bond, and that he Stiles 337. 
alminiſter'd, and by Virtue thereof did retain his | 
Goods to the Value of that Debt, beſides which, 
he had xulla Bona of the Inteſtate. ' And upon 
a Demurrer, this was adjudg'd a good Plea, be- 
cauſe the Adminiſtration granted (though penden- 
lite) doth purge the Wrong, and he ſhall retain 
the Goods to ſatisfy a Debt due on a Bond, be- 
fore he ſhall be oblig'd to pay a Debt upon a 
Contract, 2 * | 

But though ſuch an Adminiſtratwn will ena- 
ble an Executor de ſon Tort to retain, yet it will | 
not abate an Action brought againſt him; for Py ne 
lf he convert the Goods, and take out Admi- ws By, 
viſtration afterwards, though before the Writ avent. 15 
brought, it will not hinder the Plaintiff from | 
. charging 


>. 


n. n — 


— OY 
»» 


Abr. 92? *The ſame Point hath been adjudg'd in ina 


$64 © Tort de ſon Executor. 
1 im in an Acti Executor de | 
charging him in an Action as tor de | 
rt. | 4 
Ireland 'Tis true, without ſuch a ſubſequent Adm 
verſus tration the Law is clear, that an Executor ds | 
Coulte”, Tort cannot retain; and the Reaſon is plain, þ 
Gro. E1#* cauſe he doth not come to the Poſſeſſion by dy 
4 wH 30. Courſe of Law, or by the Act of any Court, by 
x Roll. meerly by his own wrongful Act. 
_ | find in the Margin. 
n- Caſes more, as you may gi 
at = It hath 5 Queſtion, whether an } Ex 
Lamb, tor de ſon Tort takes out a ſubſequent Adminiſt 
x Brown]. tion by what Name he ſhall be ſued. An 
. there are ſome Opinions, || that he ſhall þ tit 
T Bond ſued as Adminiſtrator, and not as Executor de in 
veſu: Tort | : | | 
8 * But the better Opinion is, that when | 
Lon” his tortious Act he hath given the Plaintiff u 
47 Advantage to ſue him as Executor de ſon Tort, M. 
_ # Srubbs cannot by his own Act purge that Tort, an fi 
——_— ie Cauſe the Plaintiff to ſue him by another Nan | 
Cones but he hath + Election to ſue him by cles; 
102. Name. q 3 | 
Beehel Debt againſt an || Executrix, who pleaded ta wit 
zi, her Huſband dy d Inteſtate, and that Adm); 
＋ ration was granted to her, cujus pretextu Il 
_ adminiſter d her Huſband's Goods. And updt 
[ Bowers Demurrer to this Plea, the Queſtion was, V 
ci, ther the Defendant ought not to have traven 


Mod. 138 that ſhe was Executrix, or even adminiſter d! 


F 79 Executrix? And adjudg'd not: *Tis true, if lis 


oe Plaintiff had reply d, that ſhe adminiſterd So! 

— for Tan and the Deſeadant had demurr d to pe 

4 Replication, ſhe had confeſs'd it to be tried 

xSalk.293. the Demurrer; and in ſuch Caſe the Action I 

ante 269. been well brought againſt her either as Err Pre 

? de ſon Tort, or Adminiftratrix, though ſhe be 
neither at that Time, but had obtain d Admit 


ſtrati 
1 
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ation afterwards; but by this Plea the Defen- - = 
ant did allow, that ſhe was chargeable as to 
he Right, but that ſhe ought to be charg d in 
mother Manner, and ſhews how, viz. as Admi- 
ifratrix, which is a full Anſwer to the Decla- 
ation. "OE: £ 

In Whitmore's Caſe before-mention'd, the Court 
vould not allow that an Executor de ſon Tort 
ſhould be doubly charg'd, both at the Suit of a 

reditor, and at the Suit of the rightfal Admi- 
piſtratorz but Anno 31 Car, 2. the Chief Juſtice ,vent.349 
North was of another Opinion, viz. An Executor 
i ſon Tort poſſeſs d himſelf of the Goods; a Cre- 
ditor of the Inteſtate brought an Action againſt 
him, and had a Verdict and Judgment, and took 
the Goods in Execution; then the rightful Admini- 
rator brought an Action of Trover againſt him 
for the ſame Goods. And it was held, that this 
Execution would not diſcharge him from that A- 
ction; tis true, it would be a good Diſcharge a- 
gainſt any other Creditor of the Inteſtate, and he 
might plead Riens inter manes, but not againſt the 
rightful Adminiftrator z for Men muſt not meddle 
with the perſonal Eſtates of others, without any 
Manner of Right ſo to do. 

Action againft the Defendant as Executor, who Atkinſon. 
pleaded, that . R. made a Will, and that he vm 
(the Defendant) ſuſcepto ſuper ſe onere Taſtamenti, — 
ud pay ſeveral Sums due on Specialties, ad 
that there was fo much owing by the Teſtator to "3 
his (the Defendant's) Wife, and that he retain'd 
ſo much of the Teſtator's Goods to ſatisfy that 
Debt, and had not Aſſets ultra. And upon De- 
murrer to this Plea, it was adjudg'd ill, becauſe it 
(id not appear, but that the Defendant might be 
Executor de ſon Tort, and if ſo, he cannot retain; 
de ſhould have entitled himſelf to the Executor- 
ſhip, and not only ſay ſuſcepto ſuper ſe onere, ee. 

a 5 * | : | | tis 


 wverſusGill, 


766 Tart de ſon Executor. 
tis true, the Plaintiff here declar d againſt hin 
zs Executor, but that will not make him fo. 
Whitehall ., In a ſpecial Verdict in Trover for a Geldi 
vrſ the Caſe was, V. R. was poſſeſsd of this Gelb 
Squire, . 11 ang 
* $Salk. 295 ing, Which he put to the Defendant to Paſtur, 
and afterwards dy'd Inteſtate ; and before Admin. 
ration granted, the Plaintiff, at the Deſire of 
the Defendant, bury'd him, and laid out 231. in 
the Funeral; whereupon the Plaintiff apreel, 
that the Defendant. ſhould have the Gelding at 
101. and he (the Plaintiff) gave him a Note for 
the other 13 J. - Afterwards the Plaintiff took out 
Adminiſtration, and then he brought this Action ru: 
of Trover for the Gelding, and Holt, Chief fi- 
ſtice, held, that it would lie, becauſe the Defen- 
dant made himſelf Executor de ſon Tort, by inter 
meddling with the Gelding tis true, he had the o 
Conſent of the Plaintiff fo to do, but it was be 
fore he had adminiſter'd, and by Conſequence be. Ne: 
fore he had any Right to Conſent, and thercforeWiſec: 
that would not alter the Caſe; but the other Judges 
were againſt him. 3 7 
The Teſtator Allington deviſed a Legacy, and 
Raim. 23. Made Gilbam and Denburft Executors, and dy; 
then Gilham dy'd Inteſtate, and afterwards Dr e! 
bur made a Will, and R. V. Executor, and dy Ire 
then the Adminiſtrator of Gilbam ſued R. V. the on- 
Executor of Denburſt for this Legacy due to hu Con 
Inteſtate by the Will of Allington; and upon (on 
Motion for a Prohibition, it was held he might, hy 
the Spiritual Law as Executor de ſon Tort, aud Hefe 
even as he was Executor of Denhurſt, tho: by out Wor | 
Law he muſt be ſued as Executor of Allingtu. 
Three Judges againſt the Prohibition. OY 
As an Fxecutor de ſon Tort cannot maintain bee! 
35H. 6. 31. any Action, becauſe he cannot produce any Wil 
1.0 juſtify an Action, fo he will be ſeverely pute 
 _niſh'd for a falſe Plea, as if he plead ne wy 


| Execnti, 
5 3 | 


1 
4 


Willan 


Tort. de ſon Executor. . 567 
lin{W;-cautor, Sc; and it is found againſt him, the kitchin | 
xecution ſhall be awarded for the whole Debt, r, 1 
ling bough he medled with a Thing but of a very Noy 6. 
eld-:rall Value: As for Inſtance, he was charg d Golf. x16 
wwe MWvith a Debt of 1001. when he medled only with | 
nini: Bible. 5 +. | 
e d But though he cannot bring an Action, yet 
|. inhere are ſeveral Acts which he may lawfully do, 
reed, s he may pay any of the Creditors of the Inte- Ayres ver: 
g tate, but not himſelf. and he ſhall be-allow'd all“ Wes, 

e for uch Payments which he made, and which were ae 

ou ncumbent for the rightful Executor to pay; tis 3 

Aion e, there can be no Executor de for Tort where 

fe bere is a rigbtful Executor; but in ſuch Caſe, if 

clen- he Widow or any other Perſon payeth the Debts 

nter. rhich the Executor muſt pay, ſhe ſhall be al- 

d the ow'd it again in Equity. ll 

s he. It hath been a Queſtion, Whether there can Myer of 

e be- be an Executor de ſon Tort of a Term for Tears? 1 : 
lore ecauſe where a Man enters tort:onſly, he is a Diſ ys 

udges Wer ſor, and not a Termer: But the better Opinion 3 Lev. 33. 
that there may be an Executor de ſon Tort of 3 Mod. 90. 

, and] Term, and that he is puniſhable in an Action of horea43 
uud /e. For there being a lawfnl Term in Being, | 
Der e in Reverſion cannot maintain an Action of | 
dy 4; Treſpaſs during the Term, and therefore tis rea- 

', thefWonable that he ſhould have a Remedy upon the 

o hu ontract, againſt him who claims a Title by that 

on 4MContrach, == We 

bt,. V As to an Executor of an Executor de ſon Tort, ante 228, | 
aud before the Statute 30 Car. 2, cap. J. he was not liable 5 274 _ | 
y our Wor the waſting and converting any of the Goods of 
woton.WMWthe Teſtator ; but now by that Statute he is made Mi 
able, as the Teſtator or Inteſtate would have - \ 
ntanWdcen if he had been living. | E 
Wi And three Years, before the making this Sta- Chamber- 
y pee, it was ruled in Equity, That if an Executor lein vate 


« . . 2275 Chamber- 
ungucommits Vaſte, and dies. his Executor is liable to Iain, 1 ch. 
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* make good the Quantum of the Devaſtavit to the 
Creditors, ſo far as he hath Aſſets of the fi 

EFExecutor whb waſted.* W 
Brown Tis true, this was againſt the Opinion of m 
is Lord Hales in a like Caſe, who held, that the 


ev. 110. Pafting by an Executor was a perſonal Wrong, and 
: yg 4970 with his Perſon. But the * Chief Baron Ty. 
 wverſww mer was of a contrary Opinion in the Caſe of ay 
Nevitt, Executor de ſon Tort, who had waſted and left an 


l Executor and Aſſets; for he held, that the perſs 
ties 4& 5 nal Wrong of waſting did not die with the Perſon 
F Will. who had committed the Waſte, but his Executor 
4P.24 it ſhall be liable ſo long as he held any Aſſets; but 
1 qr * ſince the Statute this is no longer a Queſtion, 


Executors 7 | 
and Admi- | Wills, 


miſirators of 7 is only a Signification of a Man's Mind, 
3 how his Eſtate ſhall go after his Deatl; 
mini hrator tis a Conveyance allow'd by the Civil Law to 
of Right, People in extremis, who had neither Time or that 
who ſhall Aſſiſtance which was neceſſary to make a form 
. Alienation, and it was chiefly intended for Mili 
| Teflator or tary Men, who are ſuppos d to be always ext! 
Inteflate, nis; and therefore the Ceremonies and Number 
ſhall be of Witneſſes which were requiſite to the Will 


Ir. % of other Men, were diſpens'd withal in Military 


Teftator r Teſtaments; but afterwards, the Rules of ſuch 
 Inteflate Teſtaments were obſerv'd in other Wills. 
might have But by our Law it formerly was only a Pow 
n. legeallow'd to the Inhabitants of certain Bu 
#ongbs in this Kingdom, where, by particular Co. 
ſtom, they had Liberty to difpofe their Houſes 
and Lands by Will, for in other Places they we!f 
riot deviſeable at Common Law; and the Realo 
was, becauſe Wills were uſually made when Met 
were in extremis. And the Law ſo much favouri 
the next Heir, (who was to ſit in the Seat of hy 
Anceſtor, and to perform the like Services to 


Kin 
of” - 


4 


to the 


8 king and Country) that it ſhould not be in the 
wr 


iſinherit his Heir. 


of ny And where k Man had ſeveral Sons, he could 

at the ot by any Conveyance whatſoever give the 

g. and Wroungeſt Sons any Part of his Lands which came 

on In. to him by Deſcent, without the Confent of his 
.of nir. Tis true, he might give a reaſonable Part Glan: 
left an Af it to a Daughter in Marriage, or to reward 

e perſo· ¶ ne Service of a faithful Servant, or to a Religious 


Perſon Houſe, but then it muſt be done in the Time of 
Xecutor f pis Health; for if ſuch Gift was made in the 
ts; bur Time of Sickneſs, it was void without the Con- 
on. ſent and Approbation of the Heir at Lac. 
But it was certainly a Defect at Common Law 
not to allow Men the Diſpoſal of their Lands b 


—_ Will; for *tis reaſonable, they ſhould have 
: co Power at any Time during their Lives, and even 
2 jn their laſt Sickneſs by ſome Sort of Conveyance 


or other, to give their Lands to their Children or 
Kindred, as in Duty they ſhould oblige them, I 
mean the Lands which they had by Purchaſe, and 
not by Deſcent. Wh „5 

The uſual Way in thoſe Days was by Feoffment, 
Fine, or Recovery, but this could not be done by 
Men in extremis, becauſe there are a great many 


formal 
Yr Milt 
in extre- 
Number 
e Wills 
[1litary 
of ſuch 


\? * 
theſe Con vèyances. 


Therefore when they were in Health, they 
cnvey'd their Eſtates to Fecffees in Truſt, and 
they would direct by their laff Wills how thoſe 
Feoffees ſhould diſpoſe thele Eſtates, and becauſe 
a Truſt was properly under the Juriſdifion of the 
Chancery, that Court would compel the Feoffee to 
perform his adi Caſe he ſhould refuſe to do it at 


a Privi- 
in Bur 
lar Cu- 
Houſes 
y we 
Reaſo 
en Men 


my the Requeſt of the Perſon for whom he was intruſted. 
of li But this Courſe was found to be very inconve- 
” * dient, for the Feoffees having the Land, and the 
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power of ſuch Anceſtor in his laſt Sickneſs to 


dolemnities, and much Time requird to perfect. 


ib. 71. 


fol. 44+ 
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To. Wills. 85 
Party himſelf the Uſe of it; if another Perf; 
claim'd any Title to it, he would not tell whoy 
to ſue, becauſe he could not know who was the 
right Owner. Women were defrauded of their 
Dower, and Men of being Tenants by the Cur 
teſy, Lords of their Reliefs and Heriots, Tenants 
of their Leaſes, and Creditors of Extents fox 
juſt Debts, becauſe it was the Owner of the 
Lands who was chargeable with theſe Duties 

and the Feoffee was now. become the Owner, 
but the Feoffor,tho' he was the old Owner, and the 
viſible Perſon who took the Profits of the Eſtate, 

3 he was not ſuch an Owner who could be proper 

y ſaid to be ſeis d of the Lands, ſo as his Wite could 

be endow'd, or the Lands extended for his Debt, 
Theſe Inconveniences were remedy'd by ſeve- 

ral Statutes, which I ſhall not mention, bei 

not proper in this Place; but the Law was ſtil 

. the ſame in Relation to Vills until the Statute 22 

228.8, H. 8. in the Preamble whereof tis recited, That 
cap. 1. the King being always gracious to his obedient Suljeds, 
and conſidering that they were not able to pay their 
Debts, or advance their Children out of their Perſon 
Eſtates, was contented that it be enacted by Auths 
rity of that Parliament, that his Subjects might, by 
their laft Wills and Teftaments, deviſe their Mann, 
Lands, Tenements, and Hereditaments at their Pla- 

ſure, but in Manner following. 


It muſt be a Will in Vriting, the Teſtato 


34 H. 8. muſt be ſole ſeiſed of an Eſtate in Fee. ie 

2 1 Simple, and the Lands muſt be of Soccog Nhe 
Explanati- Tienure. For if any Part of his Lands f 
on of 32.8 were held in Capite by Knight's Serviced 


the King, then he could deviſe but tw 
Parts of the whole, as well Soccage as Capitt 
Lands. For the third Part was to deſcend 
to the Heir at Law to anſwer the Duti We. 
to the Crown, ſuch as Vardſbip, _ 


nr RH 


Wills good or note 
80 if the Teſtator held Lands by Kmght's Service 
fa Subje, he could deviſe but two Parts of it. for 
he third Part was to deſcend to ſatisfy Wardſhip. 
But by any other Conveyance, as by Fine 
»fment, Recovery, &c. a Man might convey all 
is Lands in Fee-Simple which were held in Ca- 
te to his Wife, or any of his Children, and diſin- 
erit his Heir; but this he could not do by ill, 
cauſe the Common Law ſet ſo high a Value 
non a Fee-Simple Eftate, and ſo much favour d the 
fir, that it would not ſuffer the Anceſtor to di- 
inherit him of ſuch Eſtate by a Will, which was 
quently made in the Time of the laſt Sickneſs, 
men his Mind might be diſcompos'd, and when 
e might be prevail'd on by indirect Perſwaſions 
odo what he would not have done when in per- 
et Health. gs 
An Eſtate for a Term of Tears was of ſo little 
ard at that Time, that a Man might at Com- 
on Law deviſe ſuch an Eſtate by Vill, which he 
ould not do where he had a Fee Simple in Poſſeſpon, 
or where it was in Reverſion expectant upon the 
termination of an Eſtate Tail. | 
By the Statutes hefore- mention'd it appears, 
at the Will muſt be in Writing, and as to that 
latter ſeveral Caſes have happen'd ſince that 
ime. 
The firſt I meet withal was about fifteen Years Sackville 
fter the Statute was made, viz. the Teſtator on %. 
s Death- bed deſir d another to write his Will, gon, 
do took ſhort Notes of it, and went Home to Ca-, 
ite it 11 Form, and ſoon return'd with it writ- Keilw.209 
but before he came the Teſtator was dead; And. 34. 
& this was adjudg'd a good Will within the Sta- 4, Le 
ki: HE. : Dyer 72. 
But if one in writing the Will inſerts a Clauſe Hincon's | 
Iter the Teſtator is Speechleſs, and without Me- C, pe : 
ory, and without any previous Direction from mn 


FE " the 1 


. 
-% 


e 
the dying Man; though this is not a good Wil 
| yet 'tis no Forgery within the Statute 5 Elia. 
 w-1t'sC:/ſe, If a Man going beyound Sea writes a Letter, in 
Moor 177. which he appoints that his Lands ſhall go in ſuch 
Manner, this is a good Will in Writing. 
| Czfar ver- The Teſtator intended to deviſe Lands to G.). 
ſus Lake, for Life, Remainder to B. B. in Fee; but before 
1 Jas. the Writing of the Remainder he dy'd ; adjude( 
that the Deviſe was void for the whole, within 
the Statute 32 H. 8. for the one depended on the 
other; but if he had intended one Acre for! 
and another Acre for V. and had put the Devil 
of one Acre in Writing, and had dy'd before the 
Deviſe of the other Acre was written, it had been 
a good Deviſe for that Acre which was put u 

. Writing, but not for the other. 
Naſhverſus The Teſtator devis d his Land by Parole, and: 
| Edwards, Perſon who was preſent recited the Words to hin 
Oro. Eliz. and aſk'd if it was, and ſhould be his Will, anc 
. * he affirm'd it ſnould; then the Perſon put it int 
 * Writing in the Life time of the Teſtator for h 
own Remembrance, but without his Appointment 
this was adjudg'd a void Deviſe, becauſe not wr 
by the Appointment of the Teſtator, or by hi 
Conſent, yet if he had read it to him, and hey 
prov it, in ſuch Caſe it had been as good as 
written by his Appointment... | 
2L.eon. 33. The Teſtator devis'd his Lands by Parole, an 
3Leon.79. did not appoint it to be put into Vyiting. but anc 
ther Perſon, without his Knowledge or Command 
put it into Writing in the Life-tirne of the Tell 
tor: this happend a Year before the Caſe 0 
1 Naſh and Edwards laſt. mention d, and it was al 
Downhall judg d a good Deviſe. „„ 
verſis dhe Teſtator gave Inſtructions to write | 
Cateſby, Will, and to give his Lands to one of his 9 


* | 1 7 | I 1 4 
1 Rolf. Jor Life, but the Writer put it down in Fee; i 


Abr. 834. . it was altogether void, becauſe! 


Goldſ 1226. * 
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Wills good ar not. 
mas not the Will of the Teſtator; though one 0 
the Judges would have it to be good for fo much 
25 it appear d to be the Intention of the Teſtator, 
n ſick 7. for Life. 5 Hh 
5 
O. sas directed to inſert, tis a Fault, but no For re. Caſe, 
Wy; but if he was directed to write an Eſtate for 


before”; | | to w 
wy) Life to one, with a Remainder in Fee to another, 
within and he omits the Eſtate for Life, ſo that the Re- 


mainder takes Effect in Poſſeſſion, this is Forgery. 


the : Ay Forge 
for = if a Man writes a Will without any Direction, 
DeviedMW and then upon reading it to the Teſtator he ap- 
re th proves it, this is a good Will 


d been. a 
ut iin Butler and Bakers Caſe, tells us, that two 


Things are requiſite to the Perfection of a Will 


ant MW where Lands are devisd, viz. Writing, and the 
hin beath of the Teſtator, and that the Writin 
|, and ought to be full and perfect; and therefore if the 


Teſtator deſires another to write his Will, and 
therein to deviſe his Mannor of Dale to R. B. and 

his Heirs upon Condition, &c. and he writes it to 
R. B. and his Heirs; but before he writ the Condi- 


t inte 
or li 
nent 


t wr | 
Yin the Teſtator dy'd, this is void, becauſe the 
qe ap Will was imperfect. 


From all which it may be collected, that 
though the Law requires Wills ſhould be in Vi- 
an ung where Lands are devisd, yet formerly it was 
ano not neceſſary that it ſhould be written in the Te- 
Nand ſtator's Life-tume; for if Notes were taken by his 
Direction, and afterwards put in Writing in the 
Form of a Will, if the Teſtator had dy'd before 
it was ſhew'd him, it was a good Will, and ſo it 
wonld have been if ſuch Notes were read to him, 


- s : 


and not engroſs'd. 


the Will was gnawn by Rats, yet the Pieces were ſo 
pin d, that with the help of Witneſſes the Will 


2 


\ 


Where the Writer omits a Legacy which the Coomb's 


The Lord Chief Juſtice Wray in his Argument 3k. p. 31-6» 


Deviſe to one and the Heir Males of his Body; Fcberine- 


Pp 4 \ was Allen 
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Lawrence 
verſus 
Keie, 
Allen 54. 


found for the Will, and it was- gnawn ſince the 


* M0 0 
was prov'd, and it was afterwards produc n wil. 
Court; and though the Clauſe was not fo plan Ii, 
as it might be read by a Stranger, yet it vn 


Death of the Teſtator; for if it had been gnayn 
before, then it was not his Will at the Time of Mihci: 
his Death. „ 5 KN 

In Ejectment the Caſe was, Mr. Dunch being 
ſick, devis d his Lands by Parole to his Wife for tor) 
Life, and ſeveral Parcels to others in Remainder Non, 
and about an Hour afterwards wiſh'd that one then 
Kete was there to put it into Writing; immediately . 
the Wife without the Knowledge of her Huſhand) Mr. 


ſent for Kete, who wrote the Will from the Mouth an 


of the Witneſſes who heard the Teſtator declare per 
his Mind; but becauſe the Witneſſes differd in {WMLad 
the Limitation of ſome of the Remainders, Ke Nui 
wrote two Wills without the Privity of the Te tler 
ſtator, who dy'd before they were finiſh'd ; and ME 
both theſe Writings were loſt, but Copies of them Ming 
were produc'd and teſtify'd to be of the ſame Mok: 
Effect with the Originals; adjudg'd, that a De. tha 


viſe by Parole may be written from a Witneſs as {Who 


well as from the Teſtator himſelf; that the Deſire to: 
to have his Will written, ought to be within a lit 

ſhort Time after the Deſire, that it may appear Wihc 
to be a continu'd Act, otherwiſe there muſt be a bor 


new Declaration to make it effectual; that if they Wit! 


agreed as to the Deviſe for Life tis good, tho they la 
diſagreed to the Remainders; that tho the Te r 
ſtator was ſenſeleſs before the Will was quite {Wit 
written, yet 'tis a good Will in Writing; that ii Neo. 
a Will is in Writing after the Death of the Te Wire 


ſtator, and loſt or burnt, yet if it can be provid ic 


by a Copy 'tis good, otherwiſe, if it was loſt ot t 
burnt before he dy'd. | i th 
But by the Statute 29 Car. 2. cap. 3. there is 4 WE 


7 great Alteration made in the Law relating to Wa 


| Wills, 
4 


Wilks. 


1 in pins, for now it muſt be written in the Teftator's 
plain I time, and fign'd by bim, or by ſome other Perſon 
war WW: bis Preſence, and by bis Direction, and fubſcribd 
> the Wil, bis Preſence by three or four Witneſſes. . 
The Teſtator devis d his Lands to Truſtees and Bartie ve 


uppen d to be a Marriage between the Lord Guilford, 
eing nd Mrs. W. (who was Heir at Law to the Teſta- 
e for tor) then to her for Life, Remainder to her firſt 
Sn, &c. and it that Marriage did not happen, 
one ten the Remainder to the Lord Faulkland in Tail, 
tely ec. She did not marry the Lord Guilford, but 
and) Mr. C. who brought a Bill in Equity to have the 
outh Lands, as being equal in Family, Eſtate, and 


lar MPcrfon to the Lord Guilford, ſuggeſting, that his 


| in Lady was an Infant, and in no Fault, the Lord 


Kete Guilford differing with the Truſtees about the Set- 
Te. tlement, and therefore ſhe ought not to loſe her 
and Eſtate for the Fault of another. Upon the Hears 
nem ing this Cauſe ſeveral Papers, Letters, and Sayings 
ame of the Teſtator were offer'd as Evidence, to prove 
De. that the Intention of the Teſtator was, that it 
s as WW ſhould not be in the Power of the Lord Guilford 
lire Io make the young Lady forfeit her Eſtate ; but 
n 2 it was decreed, that thoſe Papers, Sayings, &c. 
ear I ſhould not influence the Conſtruction of a Will, 
e 2 br that would be to make them Part of the Will 
hey {Witſelf; when by the Statute of Frands, Ic. every 
ey art of a Will muſt be in Writing, and even be- 
Ie. bre thatStatute no collateral Proots were admitted, 


57% 


their Heirs in Truſt, that if within three Tears there 2 ton F 
alkland, 


I Salk, 231 


Ute Neither by Papers or Words, becauſe a Will is a 


tif conſummate Act in itſelf; and Chancery will not 
Ie. Neelieve in this Caſe, becauſe the Condition was pre- 


vd Mc:dert to her taking the Lands, viz. If ſhe marryd 


or With: Lord Guilford within thiee Tears, then, y C. ſo 
that for the Non-performance of this Condition 


s WMtquity cannot relieve, as it might where there is 


a Forfeiture for Non. performance, becauſe Equity 
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Chadron 
ver ſos 
Harris, 
Noy 12. 


1 Witneſſes to Wills, | 
may make an Eſtimate and give a Compenfatin 
for it. My Lord Faulkland had a Decree; but i 
was revers d in the Hopſe of Peers upon an Appeal 
f Mitneſſes 70 N is. is | ba 


Y the Civil Law ſeven Witneſſes were u. 
quir'd to a Will, and an eighth if the Teſts the 


tor could not write his own Name, and five were de 


requird to a Codicil ; but de jure Gentium two Wit. R 
neſſes were ſufficient. And by the Canon Law all in 


Wills by which any Thing was given in Pios Uſu, Wl th 
and ſuch which relate only to ſecular Affairs, were WM fa 


to have three Witneſſes, whereof one was to be the I. 
Miniſter of the Pariſh where the Teſtator livd. & 
And in this particular the Canon Law agrecth Ml Re 
with our Law, for two Witneſſes are requird to Ml th 


Prove a Will for Goods, and three at leaft for Wi an 


nds, but this doth not come near the Number 
requir'd by the Civil Law; and therefore tis no Ml nc 
Wonder, that in theſe Courts where they proceed if i 
by that Law, ſingularis Teflis eff nullus Tefis, as toil / 
the Proof of a Payment of a Legacy, but where WM T 
ſach Proof is refug'd, our Courts will prohibit 
them to roceed. E 4's. > + * 608  Miaaase- 8 
A Will was written in an old Piece of Paper, WW m 
but not ſign d by the Teſtator, nor ſeal d by bim, U 
but there were three Witnefles produc'd to prove it I t! 
to be his Will; two of them depoſed on the Report i U 
of others, but the third had ſubſcrib'd his Name {: 
to the Will; and upon this Evidence the Plaintif Wl V 


had a Verdict. Adjudg'd, that a Will of Lands n 
deviſeable at Common Law was good without Bil f. 


Witneſſes if it was put in Writing, and prov'd to Bi li 


he the Teſtator's Hand; and fo it was adjudg'd in U 


the Caſe of Gage and the Company of Fiſhmon- Wi y 
gers, Micb. 12 Fac.1n Chancery, upon Mr. Goddard t 
Will, ww by a Paper prov'd to be written j 

- = hg „ : Js 
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Witneſſes to Wills, 

im, had given Lands in Bray to that Corporation 
2 "heir Succeſſors, to build an Hoſpital for the 
Maintenance of poor People. | 85 : 

| Since that Statute 29 Car. 2. ſome Caſes have 
happen d concerning the ſubſcribing Witneſſes, 
both as to the Manner and Number. g f 
- Upon a feigned Iſſue the Queſtion was, Whether Shires 
the Will was duly atteſted, for that the Teſtator cue. 
dfird the ſubſcribing Witneſſes to go into anothes 2$alk. 
Room ſeven Yards from the Room where he was, Zh 
in which Room there was a Window broken, and 
thro which the Teſtator might ſee the Witneſſes 
ſubſcribe ; adjudg'd, that it was ſufficient if the 
Teſtator might ſee them; and that it was not ne- 
ceſſary that he ſhould be actually in the ſame 
Room with the Witneſſes ; for if ſo, then, tho' in 
the ſame Room, he might turn his Back to them, 
and that would make the Will void. | 

A Will was atteſted by three Witneſſes, but 
not at the ſame Time; for they ſeverally ſubſcrib'd 2 ch. 
their Names at the Requeſt of the Teſtator, and at Rep. 109. 
ſeveral Times, and were not altogether at the ſame _ 
Time; this was decreed a good Will. 

But where two Witneſſes ſubſcrib'd a Will of 
Lands, and ahout 'a Year afterwards the Teſtator Lez verſus 
made a Codicil, which was alſo ſubſcrib'd by two — _ 
Witneſſes, of which one of them was a Witneſs to Moc. 262 
the Will, and the other was a new Witneſs, the 
will was recited in the Codicil, and confirm'd, and 
ſome new Diſpoſitions made. The Queſtion was, 
Whether the nem V/itneſs to the Codicil, who had 
not ſeen the Teſtatot himſelf ſubſcribe the Will, 
ſhould be a third Witneſs to make it a good Will? 
It was inſiſted, that though the Will and Codicil 
were in diſtin& Papers, and made at ſeveral Times, 
yet they were but one Will; and if but one Will, 
then there are three Witneſſes to it. But it was ad- 
judg d, that the ſubſcribing to the Codicil was not 
Be Cs 2 bs "= x a ſub- ä 


* 


gs — Wieſe Wills 
\_* a ſubſcribing to the Vill, ſo it was void for want dt 
three Witneſſes, which are requir d by Law. 

chater The Teſtator Hawkins having a great perſonal 
— 4 Eſtate, and being in Newgate, and a little diſturbd 
l in Mind, made his Will, atteſted by Witneſſs 
73" The Will was conteſted, and upon hearing the 
Cauſe in the Prerogative Court, Sentence was gi. 
| ven againſt the Will; and upon an Appeal to the 
1 Delegates, two Records were produc d to avoid the 
5 Teſtimony of two of the Witneſſes to this Will 
by which it appear'd, that one of them was con- 
vided for a Libel, and the other for ſinging a Ball 
againſt the Government, and both of them adjudgd 
to the Pillory, but no Proof that they ſtood in it; 
after thoſe Witneſſes were examin'd in the Shiri 
tual Court, and before Sentence given, there came 
a Pardon, by which they were pardon'd. The 
Queſtion was, Whether the Depoſitions taken in 
the Spiritual Court ſhall be admitted for Evidence? 
It was agreed, that if their Teſtimony was not 
gK⁊ cod at the Time it was taken, the ſubſequent Par- 
don would not make it good; and that the Jude: 
ment of Pillory makes the Infamy, tho' it was 
never exetuted; but the 1 was, Whe⸗ 
ther the Judgment for thoſe Crimes ſhould make 
them infamous, becauſe tis not from the Judgment, 
but from the Nature of the Crimes that the Infa- 
my ariſes; tis true, the Judgment to the Pillory 
imports Infamy at Common Law, but not by the 
Canon or Civil Law, unleſs the Cauſe was infa. 
mous; and tis by theſe Laws that this Caſe is to 
be determin'd, and for this Reaſon the Sentence 
the Prerogative Court was revers'd, and the Will 

decreed to ſtand. ts "Ih | 
cap. 14. By theStatute 4 & 5 Anng it is enacted, that all 
ſuch Witneſſes as are allow 'd to be good on Trials 
| ante 433. àt Law, ſhall be deem d good Witneſſes to prove 
DB any Nuncupative Will, or any Thing thereunto relating 
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